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BRIEF  OF  APPELLEES 

PREFATORY  STATEMENT 

For  convenience,  Appellant  Howard  Electric  Com- 
pany will  be  referred  to  as  "Howard."  The  International 
Brotherhood  of  Electrical  Workers  (an  International  Un- 
ion) has  by  amended  complaint  been  removed  as  a  party 
defendant.  Therefore,  for  convenience,  both  the  local  un- 
ion, International  Brotherhood  of  Electrical  Workers 
Local  Union  No.  570,  and  the  International  Brotherhood 
of  Electrical  Workers  named  as  Appellees  herein,  will  be 
referred  to  as  "Local  Union." 

Reference  to  the  Transcript  of  Record  of  the  Clerk 
of  this  Court  (Volume  One  of  same)  will  be  "RC-"  (page 
number  following. )  Reference  to  the  Reporter's  Transcript 
of  Proceedings  (Volume  Two  of  the  Transcript  of  Rec- 
ord) will  be  "RT-"  (page  number  following) 


STATEMENT  OF  THE  CASE 

In  its  Statement  of  the  Case  Howard  did  not  present 
all  the  facts  elicited  before  the  Court  below,  upon  which 
the  Court  based  its  findings  and  the  order  from  which 
Howard  appeals. 

Howard's  complaint  against  Local  Union  alleges  in 
part: 

"Under  the  terms  of  the  collective  bargaining 
agreement,  the  parties  agreed  under  Article  I,  Section 
4  that  there  shall  be  no  stoppage  of  work  either  by 
strike  or  lockout  because  of  any  dispute  over  matters 
relating  to  this  agreement. 

"...  Defendant  local  ordered  and  coerced  em- 
ployees of  Plaintiff  to  cease  working  for  Plaintiff,  and 
in  accordance  with  said  action  by  said  defendant,  said 
employees  walked  oft'  the  job  and  ceased  working  for 
the  Plaintiff. 

".  .  .  Defendants  have  failed  and  refused  to  return 
said  employees  or  furnish  employees  to  these  projects 
in  violation  of  the  collective  bargaining  agreement," 

and  prayed  for  actual  and  exemplary  damages  for  such 

alleged  breach  of  contract. 

In  its  motion  for  stay  of  proceedings  Local  Union  in- 
corporated the  affidavit  of  Horace  Bounds,  its  business 
manager.  Such  affidavit,  uncontroverted  by  Howard, 
stated  in  part: 

".  .  .  .  a  dispute  arose  under  said  agreement  in 
reference  to  the  referral  of  employees  for  employment 
by  plaintiff,  as  set  forth  in  said  agreement  and  led  to 
the  alleged  work  stoppage  referred  to  in  said  com- 
plaint; that  as  a  result  of  said  dispute  and  without 
sanction  of  the  local  union  and  through  no  action  or 
fault  of  the  local  union,  some  employees  of  plaintiff 


did  leave  the  employment  of  plaintiff;  that  plaintiff 
did,  through  its  agent,  the  Arizona  Chapter,  Tucson 
Division  National  Contractors'  Association,  utilize 
the  procedure  set  forth  in  Article  I  to  settle  such  dis- 
pute, by  requesting  a  joint  Conference  Committee 
meeting  for  September  5,  1967;  that  shortly  before 
such  meeting  plaintiff  requested  cancellation  of  such 
meeting,  and  instituted  its  present  action;  that  defen- 
dants were  at  all  times  and  still  are  willing  to  abide 
by  the  arbitration  procedure  set  forth  in  Article  I  of 
such  agreement;  that  in  answer  to  said  action  defen- 
dants specifically  deny  that  they  have  instigated  said 
strike  or  work-stoppage  against  plaintiff  or  have  en- 
couraged its  members  not  to  work  for  plaintiff." 

Article  I  of  Section  4  of  the  agreement  states:' 

"There  shall  be  no  stoppage  of  work  either  by 
strikes  or  lockout  because  of  any  proposed  changes 
in  the  Agreement  or  disputes  over  matters  relating  to 
the  Agreement.  All  such  matters  must  be  handled  as 
stated  herein."  (Italics  supphed) 

The  article  provides  a  complete  system  of  arbitration. 
Section  5  of  such  article  sets  up  a  Joint  Conference  Com- 


'  Article  I  is  set  forth  in  full,  Local  Union's  Memorandum  in 
Support  of  Motion  to  Stay  Proceedings.  (RC-10) 

Page  2  of  Howard's  brief  states  that  Local  Union  "specifically 
admit  the  allegations  of  the  complaint  as  being  true."  Such  is  not 
the  case.  Local  Union's  motion  generally  admitted  the  allegations 
of  the  complaint  for  the  purpose  of  conceding  the  walkout  or  wild- 
cat strike  but  the  uncontrovcrted  affidavit  of  Local  Union's  business 
agent  (made  part  of  the  motion)  specifically  denied  the  material 
parts  of  the  complaint  (RC-25).  The  District  Court  took  the  same 
view: 

"Mr.  Schneier's  motion  or  his  concession  for  the  purposes 
of  the  motion,  but  I  am  going  on  Mr.  Bound's  affidavit  which  I 
think  being  specific  must  be  controlling  here  because  it  deals 
with  the  very  question  here.  Mr.  Schneicr  concedes  certain 
things,  that  there  was  a  work  stoppage,  I  believe."  (RT-16) 


mittee  consisting  of  three  representatives  of  the  Union 
and  three  representing  the  Employer.  Section  6  of  such 
article  states: 

"All  grievances  or  questions  in  dispute  shall  be 
adjusted  by  the  duly  authorized  representatives  .  .  ." 

Section  7  of  such  article  states  such  questions  shall  be 
settled  by  a  majority  vote,  with  such  decision  becoming 
final  and  binding.  Section  8  states  that  upon  failure  of  the 
Committee  to  agree  the  matter  is  referred  to  a  national 
council  for  decision. 

Upon  a  hearing  on  Local  Union's  Motion  to  Stay 
Proceedings,  the  District  Court  entered  its  order  staying 
Howard's  action,  and  found: 

"There  is  a  dispute  ...  as  to  whether  defendants 
breached  Section  4  of  Article  I  of  the  agreement  [no- 
strike  clause},  by  causing,  ordering  and  coercing 
plaintiff's  employees  to  cease  working  for  plaintiff, 
and  whether  defendants  engaged  in  a  strike  against 
plaintiff; 

"There  is  a  dispute  ...  as  to  whether  defendants 
violated  said  agreement  by  failing  to  furnish  em- 
ployees to  plaintiff's  projects; 

"Such  disputes  are  disputes  regarding  matters  re- 
lating to  said  agreement,  and  as  such  are  arbitrable 
matters  under  said  agreement  ..." 


QUESTION  INVOLVED 

The  basic  question  involved  is  whether  it  can  be  said 
with  positive  assurance  that  the  arbitration  clause  set 
forth  in  the  agreement  is  not  susceptible  to  an  interpreta- 


tion  that  covers  the  alleged  disputes  between  Howard 
and  Local  Union.  ^ 

SUAAAAARY  OF  ARGUMENT 

Article  I,  Section  4,  states  in  unambiguous  clear-cut 
language  that  there  shall  not  be  any  "work-stoppage  or 
lockout  because  of  ...  or  disputes  over  the  matters  re- 
lating to  the  agreement."  Howard  states  that  by  Local 
Union's  causing  a  strike  and  that  by  Local  Union's  failing 
to  furnish  men  to  man  its  jobs  it  suffered  damages.  Local 
Union  denies  the  same,  and  states  disputes  have  arisen 
under  the  collective  bargaining  agreement  which  must 
be  settled  by  the  arbitration  processes  under  the  agree- 
ment. 

ARGUMENT 

In  1960  the  United  States  Supreme  Court  in  a  trilogy 
of  landmark  cases  set  forth  the  role  of  the  judiciary  in 
enforcing  arbitration  as  a  means  of  giving  effect  to  the 
arbitration  process,  and  effectuating  congressional  intent. 

The  foundation  of  Federal  substantive  law  in  this 
field  lay  in  Textile  Workers  v.  Lincoln  Mills,^  significant 
in  that  it  estabHshed  broad  and  effective  remedial  powers 
for  the  federal  courts  in  order  to  enforce  private  commit- 
ments to  arbitrate.  Soon  followed  a  trilogy  of  decisions'* 

'  United  Steelworkers  of  America  v.  Warrior  and  Gulf  Navi- 
gation Co.  363  U.S.  574:  "An  order  to  arbitrate  the  particular 
grievance  should  not  be  denied  unless  it  may  be  said  with  positive 
assurance  that  the  arbitration  clause  is  not  susceptible  to  an  inter- 
pretation that  covers  the  asserted  dispute.  Doubts  should  be  resolved 
in  favor  of  coverage." 

^353  U.S.  448  (1957). 

■*  United  Steelworkers  v.  Warrior  and  Gulf  Navigation  Co.  363 
U.S.  574  (1960);  United  Steelworkers  v.  Enterprise  Wheel  and 
Car  Corp.  363  U.S.  593  (1960)  and  United  Steelworliers  v.  Amer- 
ican Manufacturing  Company  363  U.S.  564  ( 1960). 
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that  fashioned  a  system  of  standards  to  guide  the  courts 
in  the  matter  of  determining  questions  involving  arbitra- 
bihty  of  labor  disputes.  It  led  this  Court,  among  others,  to 
adopt  a  broad  premise: 

".  .  .  But  to  rule  a  controversy  not  arbitrable  on 
scant  evidence  falling  short  of  a  clear  demonstration 
of  that  fact  would  set  at  naught  the  equal  important 
policy  enunciated  in  the  Steelworkers  trilogy  [citing 
cases  n.  4  herein}  to  arbitrate  all  disputes  not  clearly 
outside  the  arbitration  clause."^ 

Standards  set  by  the  United  States  Supreme  Court  in 
the  trilogy  and  subsequent  decisions  mandate  the  lower 
courts  prior  to  ordering  arbitration,  to  determine  among 
other  things:  Is  there  a  collective  bargaining  agreement 
which  obligates  the  parties  to  invoke  the  arbitration  proc- 
esses?* Is  so,  does  such  agreement  provide  for  arbitration? 
Is  there  a  claim  that  the  provision  of  the  contract  is  being 
violated?  Is  there  a  mutual  obligation  to  invoke  the  arbi- 
tration processes,  or  is  it  limited  just  to  one  of  the  parties?^ 
Finally,  (the  crux  of  the  present  case)  where  there  is  a 
no-strike  clause,  is  the  arbitration  clause  subject  to  being 
broadly  construed  or  is  it  limited  by  specific  provisions 


^  Association  of  Industrial  Scientists  v.  Shell  Development  Co. 
348  (F.(2d)  385,  9th  Circuit.  "In  the  absence  of  any  express  pro- 
vision excluding  a  particular  grievance  from  arbitration,  we  think 
only  the  most  forceful  evidence  of  a  purpose  to  exclude  the  claim 
from  arbitration  can  prevail,  particularly  where,  as  here,  the  exclu- 
sion clause  is  vague  and  the  arbitration  clause  quite  broad."  War- 
rior, n.  2. 

'■  Las  Vegas  Local  Joint  Executive  Board  of  Culinary  Workers 
V.  Las  Vegas  Hacienda,  9th  Circuit,  No.  21,  349.  September  27, 
1967.  383  F.(2d)  667.  Defendant  was  not  a  party  to  a  collective 
bargaining  agreement:  no  duty  to  arbitrate. 

'  Atkinson  v.  Sinclair  Refining  Company  370  U.S.  238.  No  duty 
to  arbitrate:  ".  .  .  the  article  expressly  provides  that  arbitration 
may  be  invoked  only  at  the  option  of  the  union  ..." 


which  excludes  the  dispute  from  arbitration,  and  thus 
negates  the  intention  to  condition  the  duty  to  arbitrate 
upon  the  absence  of  strikes?® 

In  the  instant  case  it  is  apparent  that  the  standards 
have  been  met :  There  is  a  collective  bargaining  agreement 
between  the  parties;  Howard  claims  that  provisions  of  the 
agreement  have  been  violated  by  Local  Union;  the  agree- 
ment provides  for  binding  arbitration;  the  obligation  to 
arbitrate  is  mutual.' 

Thus,  in  the  court  below  Howard  was  left  with  the 
same  argument  it  is  making  here.  Its  argument  below  was : 

1 .  The  Local  Union  lost  its  right  to  arbitration  because 
it  caused  a  work  stoppage;  the  quid  pro  quo  for  arbitra- 
tion was  the  no-strike  clause; 

2.  The  arbitration  clause  should  not  be  broadly  con- 
strued because  the: 

"very  fact  that  the  no-strike  clause  and  the  word 
'dispute'  are  mentioned  in  the  same  sentence  shows 
that  one  does  not  include  the  other," 

and  therefore  Howard's  claim  should  be  excluded  from 
arbitration. '° 

The  "Quid  Pro  Quo"  Argument 

The  quid  pro  quo  argument  was  given  little  effect  in 


^  Drake  v.  Bakery  Workers  370  U.S.  254  (1962):  ".  .  .  by 
agreeing  to  arbitrate  all  claims  without  excluding  the  case  where 
the  union  struck  over  an  arbitrable  matter,  the  parties  have  nega- 
tived any  intention  to  condition  the  duty  to  arbitrate  upon  the 
absence  of  strikes." 

'  Article  I,  Section  4:  "...  no  stoppage  of  work  either  by  strike 
or  lockout  ...  all  such  matters  must  be  handled  as  stated  herein." 
(italics  supplied)  (RC-10) 

'^RT-19;  Howard's  Brief,  p.  8. 
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the  Drake  Bakeries  case."  There  the  United  States  Su- 
preme Court  held: 

".  .  .  Moreover,  in  this  case,  under  this  contract, 
by  agreeing  to  arbitrate  all  claims  without  excluding 
the  case  where  the  union  struck  over  an  arbitrable 
matter,  the  parties  have  negatived  any  intention  to 
condition  the  duty  to  arbitrate  upon  the  absence  of 
strikes.  They  have  thus  cut  the  ground  from  under  the 
argument  that  an  alleged  strike  automatically  and 
regardless  of  the  circumstances,  is  such  a  breach  or 
repudiation  of  the  arbitration  clause  by  the  union 
that  the  company  is  excused  from  arbitrating,  upon 
theories  of  waiver,  estoppel,  or  otherwise.  Arbitration 
provisions,  which  themselves  have  not  been  repudi- 
ated, are  meant  to  survive  breach  of  contract,  in  many 
contexts,  even  total  breach,  and  in  determining 
whether  one  party  has  so  repudiated  his  promise  to 
arbitrate  that  the  other  party  is  excused,  the  circum- 
stances of  the  claimed  repudiation  are  critically  impor- 
tant. In  this  case  the  union  denies  having  repudiated 
in  any  respect  its  promise  to  arbitrate,  denies  that 
there  was  a  strike,  denies  that  the  employees  were 
bound  to  work  on  January  2  and  asserts  that  it  was 
the  company  itself  which  ignored  the  adjustment  and 
arbitration  provisions  by  scheduling  holiday  work  .  .  ." 
(ItaHcs  supplied) 

In  order  to  distinguish  the  instant  case  from  Drake 
Howard  makes  the  statement:'^ 

"In  the  present  case,  unlike  the  Drake  case,  the 
Union  repudiated  the  very  disputes  procedure  it  now 
seeks  to  invoke  .  .  . 

"No  such  circumstances  are  present  in  the  instant 
case.  The  Union  had  a  dispute  to  be  taken  to  arbi- 
tration. This  it  did  not  do,  but  it  engaged  in  an  illegal 


"  370  U.S.  254  (1962). 

'^  Howard's  Brief,  pp.  9  and  10. 
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strike  in  violation  of  the  contract.  No  such  mitigating 
circumstances  as  are  present  in  Drake  have  been 
shown  in  our  case  nor  indeed  are  present." 

Such  statement  is  not  factual.  The  Local  Union  did 
exactly  what  the  union  did  in  Drake.  By  its  agent's  un- 
controverted  affidavit,  '  the  Local  Union  denied  such 
illegal  strike.  Such  affidavit  further  alleged  that  it  was 
Howard,  not  the  Local  Union,  that  refused  to  go  into 
arbitration.  It  was  Howard  that  cancelled  the  arbitration 
meeting  set  up  for  the  purpose  of  resolving  the  disputes, 
one  of  which  led  to  a  wildcat  strike. 

In  Drake,  supra,  the  contract  had  what  is  commonly 
referred  to  as  a  "broad  clause": 

"The  parties  agree  that  they  will  promptly  attempt 
to  adjust  all  complaints,  disputes  or  grievances  arising 
between  them  involving  questions  of  interpretation 
or  application  of  any  clause  or  matter  covered  by 
this  contract  or  relations  between  the  parties  hereto, 
directly  or  indirectly." 

The  Local  Union  contends  that  its  clause  in  question 
is  as  broad  as  that  in  Drake.  Such  clause  on  its  face  states 
that  there  shall  be  no  work  stoppage  because  of  .  .  .  "dis- 
putes over  the  matters  relating  to  the  agreement."  Local 
Union  states  that  a  dispute  arose  because  of  Howard's 
breach  of  the  agreement,  which  led  to  a  wildcat  strike. 
Howard's  complaint  states  that,  contrary  to  the  agree- 
ment, Local  Union  coerced  and  caused  its  members  to 
strike.  Local  Union  says  it  did  not.  Howard  states  Local 
Union,  contrary  to  the  agreement,  refused  to  refer  it  men 
to  man  the  jobs.  Local  Union  says  it  did  not. 

Clearly,  these  are  "disputes  arising  over  matters  re- 
lating to  the  agreement."  The  District  Court  so  found. 

'^  AUached  to  Motion  to  Stay  and  made  part  thereof.  (RC-25) 
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Howard's  "Exclusion"  Argument 

As  stated  in  Drake  the  exclusion  must  be  clearly 
stated.  As  stated  in  Warrior''  it  must  be  found  "with  posi- 
tive assurance  that  the  arbitration  clause  is  not  susceptible 
to  an  interpretation  that  covers  the  asserted  dispute. 
Doubts  should  be  resolved  in  favor  of  coverage." 

The  rationale  of  both  cases  is  found  in  Los  Angeles 
Bag  Company  v.  Printing  Specialties''  a  Ninth  Circuit 
case.  The  Court  below  cited  the  case  in  answering  How- 
ard's quid  pro  quo  and  "exclusion"  argument.  The  fol- 
lowing colloquy  took  place  between  Howard's  counsel 
and  the  District  Court. 

MR.  AISENBERG:  We  would  contend  this:  That 
whether  or  not  the  Union  instigated  the  strike  is  not 
a  dispute  over  matters  relating  to  this  agreement.  How 
does  it  affect  this  agreement  whether  the  Union  insti- 
gated the  strike  or  not? 

THE  COURT:  Because  you  are  claiming  a  breach 
of  the  contract,  saying  they  did.  The  Union  says  we 
did  not  call  a  strike.  There  is  a  dispute  between  you 
as  to  whether  there  was  a  violation  of  the  contract, 
there  was  a  breach  of  the  terms  of  the  contract.  And 
this  says:  All  disputes  as  to  matters  relating  to  the 
agreement  must  be  handled  as  stated  therein,  must 
be  handled  by  arbitration.  All  disputes  as  to  matters 
relating  to  the  agreement,  is  my  interpretation  of  the 
meaning  of  paragraph  4  of  Article  1.  As  I  see  it, 
that  is  precisely  what  you  are  disputing  about  here 
is  whether  or  not  there  is  a  breach  of  that. 

MR.  AISENBERG:  Isn't  though  a  breach  of  the 
contract  by  strike  or  lock-out  a  matter  divorced  from 
arbitration  proceedings  by  the  very  language  of  the 
clause  itself?  It  renders  the  clause  meaningless.  If  you 


n.  2. 

345  F.(2d)  757  (1965). 
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can  take  to  arbitration  the  matter  of  a  work  stoppage 
or  strike,  you  render  this  Section  4  of  Article  1  mean- 
ingless. 

THE  COURT:  There  are  any  number  of  cases 
that  do  hold  precisely  that  you  do  take  them  to  arbi- 
tration. 

MR.  AISENBERG:  On  different  clause.  We  have 
got  the  Drake  Bakery  case  — 

THE  COURT:  Well,  that  is  the  Los  Angeles 
Paper  case,  which  says — here  is  the  agreement  in  Los 
Angeles:  Issues  subject  to  the  grievance  procedure 
are  limited  to  differences  arising  out  of  the  interpre- 
tation, appUcation  or  alleged  violation  of  any  of  the 
express  provisions  of  this  agreement. 

MR.  AISENBERG:  I  beheve  the  language  is 
different.  I  believe  the  key  thing  in  this.  Your  Honor, 
if  I  may  submit,  is  that  we  have  in  the  same  clause — 
it  sounds  to  me  like  it  is  a  quid  pro  quo,  one  for  the 
other,  there  shall  be  no  strike  because  of  a  dispute. 

THE  COURT:  We  will  go  this  far.  That  was  in 
the  Los  Angeles  Paper  Bag  case.  There  was  a  no- 
strike  clause  or  illegal  work  stoppage  and  that  pro- 
vision was  there.  Then  we  have  this  further  language 
that  all  grievances  relating  to  the  interpretation,  ap- 
plication or  alleged  violation  of  any  of  the  express 
provisions  of  this  agreement.  And  the  question  was, 
as  I  read  the  case,  whether  there  was  an  illegal  walk- 
out— it  says:  From  the  beginning  and  throughout 
this  case,  the  employer  has  unilaterally  assumed  that 
an  unauthorized,  that  is,  an  illegal  walk-out  or  work 
stoppage  took  place  on  August  17th.  If  such  assump- 
tion were  true  in  fact,  then  the  acts  of  the  employees 
in  leaving  the  work  would  clearly  be  stoppage  in  vio- 
lation of  the  agreement  and  the  matter  of  discharge 
thereafter  would  be  subject  to  discipline  and  would 
not  be  a  basis  for  grievance  procedure  within  the 
meaning  of  Article  2.  Unfortunately  for  the  employ- 
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er's  position,  the  agreement  does  not  have  any  clause 
giving  the  employer  an  absolute,  uncontestable  uni- 
lateral right  to  decide  whether  the  strike  or  unauthor- 
ized work  stoppage  has  in  fact  occurred.  There  is 
nothing  in  the  agreement,  however,  which  prevents 
the  employer  from  making  such  an  initial  assumption 
when  the  work  stoppage  has  taken  place  and  pro- 
ceeding to  act  thereon.  Nevertheless,  if  this  was  done 
here,  the  employees  affected  by  the  employer's  claim 
of  unauthorized  work  stoppage  challenge  the  factual 
truth  of  such  assumption  by  filing  a  claim  of  griev- 
ance, then  an  issue  is  presented  which  under  the 
agreement  must  be  submitted  to  arbitration. 

That  language  to  me  is  rather  applicable  in  this 
situation.  And  here,  as  there,  the  employer  is  just 
assuming  that  there  was  an  illegal  work  stoppage.  As 
the  Court  points  out,  that  is  fine  if  you  do  that  in  the 
first  instance.  But  when  it  is  challenged,  then  you 
have  a  dispute  that  has  to  be  settled  by  arbitration."' 

To  sustain  arbitration  in  Los  Angeles  Paper  Bag, 
supra,  this  Court  had  to  overcome  the  language  of  an 
exclusionary  clause.  In  that  case  the  employer  contended 
that  there  was  no  duty  on  its  part  to  arbitrate  any  matter 
involving  discipline  of  an  employee  where  there  was  a 
strike  or  stoppage  of  work,  and  where  such  discipline 
consisted  of  discharge.  In  the  face  of  the  union's  conten- 
tion that  under  the  contract  an  employee  could  be  dis- 
charged only  for  just  cause,  the  employer  relied  on  the 
exclusionary  clause: 

".  .  .  but  such  discharges  {for  discipline}  will  not 
be  subject  to  the  grievance  procedure  and  arbitra- 
tion." 

This  Court  found  that  the  ultimate  issue  was  whether 
there  was  an  illegal  work  stoppage.  But  that  was  for  the 
"RT-18,  19,  20. 
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arbitrator  to  decide.  If  the  arbitrator  found  such  stoppage, 
that  was  the  end  of  the  matter.  But  if  the  arbitrator  found 
no  such  stoppage,  there  was  a  remaining  issue  to  be  deter- 
mined: Whether  the  discharge  was  for  just  cause. 

The  important  principle  found  in  Los  Angeles  Paper 
Bag  is  that  this  Court  did  preserve  an  arbitrable  issue 
(discharge  wtihout  just  cause)  in  the  fact  of  an  exclusion- 
ary clause,  and  resolved  any  doubt  in  favor  of  arbitration. 
In  the  instant  case  there  is  no  exclusionary  clause. 

Desert  Coca  Cola  Bottling  Company  v.  General  Sales 
Drivers'^  another  case  decided  in  this  circuit,  further 
points  up  the  fact  that  arbitration  will  be  ordered  if  there 
can  possibly  be  any  dispute  to  be  so  resolved. 

In  Desert  Coca  Cola  the  collective  bargaining  agree- 
ment contained  an  arbitration  clause  providing  for  the 
arbitration  of  grievances,  and  a  no-strike-no-lockout  clause 
because  of  any  controversy,  dispute  or  disagreement.  An 
exclusion  clause  provided: 

"It  is  understood  that  the  above  shall  not  apply 
in  any  way  concerning  wages." 

A  dispute  arose  as  to  whether  driver-salesmen  should 
be  paid  overtime  pay  if  they  worked  more  than  40  hours 
a  week.  The  union  contended  the  exclusion  clause  re- 
moved from  arbitration  the  question  of  overtime  pay 
since  the  dispute  was  a  dispute  concerning  "wages." 

This  Court,  citing  the  trilogy  and  Warrior'®  cases, 
stated  that  any  doubt  must  be  resolved  in  favor  of  cov- 
erage by  the  machinery  of  arbitration.  It  found  that  vari- 
ous situations  could  arise  wherein  a  driver-salesman  could 


'^335  F.  2d  198  (1964). 
'®  n.  4  and  n.  2. 
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dispute  the  question  of  allocation  of  his  hours  of  employ- 
ment marshalled  into  one  week  of  employment  which 
might  result  in  a  different  compensation  over  a  two  week 
period,  if  such  hours  were  not  so  allocated.  Thus  such 
situation  might  concern  compensation  but  not  affect 
wages : 

"In  other  words,  can  a  dispute  affect  compensa- 
tion without  affecting  wages?  We  think  it  can  fairly 
and  honestly  be  thought  that  it  can.  We  cannot  hold 
that  the  term  is  'clear  and  unambiguous'  or  say  'with 
positive  assurance  that  the  arbitration  clause  is  not 
susceptible  of  an  interpretation  that  covers  the  as- 
serted dispute.'"" 

The  same  principle  was  set  forth  in  a  Ninth  Circuit 
Case,  Operating  Engineers,  Local  3  v.  Crooks  Bros.  Trac- 
tor Company.^°  In  that  case  an  employee  was  discharged 
for  insubordination  for  refusing  to  take  a  job  assignment 
outside  his  bargaining  unit.  One  part  of  the  agreement 
provided: 

"No  employee  shall  suffer  discharge  without  just 
cause,  provided,  however,  the  Employer  shall  be  the 
sole  judge  of  the  qualifications  of  its  employees  .  .  . 
In  the  event  of  a  dispute,  the  existence  or  non-existence 
of  just  cause  shall  be  determined  as  provided  in  Sec- 
tion X  of  the  agreement." 

Section  X  provided  for  arbitration.  The  District 
Court  held  that  insubordination  bore  on  the  worker's 


"The  Court  stated  the  "clear  and  unambiguous"  test  is  the 
second  circuit's  verbaUzation  of  the  test  laid  down  by  the  Supreme 
Court.  Carey  v.  General  Electric  Co.  (1963)  315  F.  2d  499,  506, 
cert,  denied  377  U.S.  908.  Every  grievance  is  arbitrable  under  a 
broad  and  comprehensive  labor  arbitration  agreement  unless  the 
parties  have  shown  by  clear  and  unambiguous  language  in  the  con- 
tract that  a  particular  dispute  is  not  subject  to  its  provisions. 

2°  295  F.(2d)  282  (1961). 


15 

qualifications  and  that  the  discharge  was  for  grounds 
upon  which  the  employer  had  reserved  the  right  to  act 
as  sole  judge.  Therefore,  the  dispute  was  not  one  which 
the  employer  had  agreed  to  submit  to  arbitration. 

This  Court  held: 

"Whether  'qualifications'  is  to  include  such  mat- 
ters as  insubordination  or  is  to  be  confined  to  such 
matters  as  skill,  experience  and  physical  condition  is, 
at  best,  a  debatable  question.  The  intention  to  exclude 
from  arbitration  the  dispute  here  involved  does  not, 
we  are  satisfied,  appear  from  the  face  of  the  contract 
with  the  clarity  which  is  essential." 

In  reversing,  the  Court  adopted  the  language  of  War- 
rior stating  that  in  the  absence  of  any  express  provision 
excluding  a  particular  grievance  from  arbitration,  only 
the  "most  forceful  evidence  of  a  purpose  to  exclude  the 
claim  from  arbitration  can  prevail." 

For  a  recent  case  involving  almost  identical  facts  and 
grievance  procedure  as  the  instant  case,  the  7th  Circuit 
considered  the  question  of  arbitration  in  Pietro  Scal- 
zitti  Company  v.  International  Union  of  Operating  En- 
gineers.'^' In  that  case  the  employer  sought  to  recover 
damages  claimed  to  have  resulted  from  an  alleged  breach 
of  a  no-strike  clause,  claiming,  as  in  the  instant  case,  that 
the  union  members  struck  the  job,  and  the  union  refused 
to  furnish  employees.  As  a  result,  it  could  not  finish  its 
job  and  was  damaged. 

The  union  as  here,  demanded  arbitration;  the  em- 
ployer refused.  In  its  supporting  affidavit,  the  union  did 


351  F.(2d)  576  (1965). 
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not  deny  the  walkout,  nor  did  it  deny  it  failed  to  furnish 
employees,  but  denied  it  violated  the  agreement." 

The  7th  Circuit  took  the  union's  legal  conclusion  that 
it  did  not  violate  the  agreement: 

".  .  .  to  mean  that  Union  denies  responsibility  for 
the  strike'^  and  denies  it  was  required  by  the  agree- 
ment to  furnish  Company  with  employees  after  the 
walkout." 

The  Court  found  that  the  collective  bargaining  agree- 
ment provided: 

1.  No  employee  shall  leave  the  job  without  giving 
notice  to  his  Employer  and  the  Union; 

2.  No  work  stoppage  by  the  union  officers  and  busi- 
ness representatives  until  all  of  the  procedures  set 
forth  in  the  agreement  were  exhausted; 

3.  Any  difference  or  dispute  arising  as  to  interpreta- 
tion or  application  of  the  terms  of  the  agreement 
should  be  resolved  by  arbitration. 

The  employer's  position  was  essentially  the  same  as 
Howard's:  a  breach  of  the  no-strike  clause,  and  therefore 
the  issues  of  fact  are  properly  triable  only  by  the  District 
Court. 

In  sustaining  the  District  Court's  order  staying  the 


^^  In  the  instant  case  Local  Union's  affidavit  not  only  stated  the 
walkout  was  not  its  fault,  but  denied  specifically  that  it  instigated 
the  work-stoppage  or  encouraged  its  members  not  to  work  for  the 
employer. 

^^  Howard  claims  that  because  "work-stoppage"  is  not  modified 
by  the  phrase  "in  violation  of  this  agreement"  as  in  Los  Angeles 
Paper  then  all  work  stoppages  are  non-arbitrable.  Its  brief,  p.  17. 
In  Pietro  Scalzatti  the  Court  holds  a  mere  denial  of  a  violation 
is  enough  to  raise  the  issue.  (That  case  had  no  such  clause  modi- 
fying "work  stoppage.") 
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action  pending  arbitration  the  7th  Circuit  cited  Drake, 
and  Steelworkers  v.  American  Mfg.  Co.^'* 

"The  Court  said  in  the  latter  case,  'The  function 
of  a  court  is  very  limited  when  the  parties  have  agreed 
to  submit  all  questions  of  contract  interpretation  to 
the  arbitrator.  It  is  confined  to  ascertaining  whether 
the  party  seeking  arbitration  is  making  a  claim  which 
on  its  face  is  governed  by  the  contract.'  " 

In  construing  the  scope  of  the  arbitration  agreement, 
the  7th  Circuit  held: 

"While  the  contract  language  before  us  may  not 
be  wholly  identical  to  the  arbitration  clause  in  Drake 
Bakeries,  yet  the  instant  contract  excludes  nothing 
from  arbitration  and  clearly  falls  within  the  rationale 
of  Drake  Bakeries.  The  contract  in  question  in  the 
present  case  requires  arbitration  when  'any  difference 
or  dispute  shall  arise  as  to  the  interpretation  or  appli- 
cation of  the  terms  of  this  agreement  .  .  .'  " 

It  is  submitted  that  the  clause  in  the  instant  case  which 
requires  arbitration  of  "disputes  over  the  matters  relating 
to  the  agreement,"  is  as  broad  if  not  broader  as  that  con- 
tained in  Pietro  Scalzitti  Company,  supra. 

When  compared  with  the  Ninth  Circuit  cases  of  Los 
Angeles  Paper  Bag,  Desert  Coca  Cola  and  Operating  En- 
gineers, Local  3  V.  Crooks  Brothers,  supra,  each  con- 
taining a  restrictive  clause,  the  instant  clause  falls  well 
within  the  premise  set  forth  in  this  Court's  recent  pro- 
nouncement in  Association  of  Industrial  Scientists  v. 
Shell  Development  Co.:^'" 

".  .  .  to  rule  a  controversy  not  arbitrable  on  scant 
evidence  falling  short  of  a  clear  demonstration  of  that 
fact  would  set  at  naught  the  equal  important  policy 

^63  U.S.  593   (1960). 
"  n.  5. 
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enunciated  in  the  Steelworkers  trilogy  to  arbitrate  all 
disputes  not  clearly  outside  the  arbitration  clause." 

Local  Union  submits  that  it  has  met  aU  of  the  stan- 
dards of  substantive  law  laid  down  by  the  United  States 
Supreme  Court,  in  its  mandate  to  the  lower  courts:  resolve 
any  doubt  in  favor  of  arbitration.  Once  it  is  apparent  on 
the  face  of  the  collective  bargaining  agreement  that  there 
is  a  clause  providing  for  arbitration  of  a  dispute  arising 
under  the  agreement,  that  there  is  mutuality  of  arbitra- 
tion, that  a  dispute  has  arisen  under  the  agreement,  and 
that  there  is  a  binding  arbitration  process,  the  court 
loses  jurisdiction  over  the  merits  of  the  dispute  even  in 
the  face  of  a  no-strike  clause,  unless  the  dispute  is  clearly 
excepted  by  an  exclusionary  clause. 

The  instant  clause  is  free  from  ambiguity;  there  is 
no  exclusionary  clause.  It  states  simply  and  clearly  that 
if  there  is  any  work  stoppage  because  of  any  dispute 
arising  under  the  collective  bargaining  agreement,  such 
dispute  shall  be  resolved  by  arbitration:  "All  such  mat- 
ters must  be  handled  as  stated  herein."  The  Court  found 
that  there  were  such  disputes  arising  under  the  agreement. 

In  the  instant  case  the  lower  court  did  not  have  to 
search  for  any  remaining  issues  as  found  in  the  Ninth 
Circuit  cases  cited  herein.  In  fact,  there  was  no  doubt 
to  be  resolved  in  favor  of  arbitration. 

CONCLUSION 

In  its  brief  Howard  has  attempted  to  rationaUze  the 
semantics  of  the  instant  clause,  stating  the  clause  is  mean- 
ingless and  should  not  be  given  effect.  What  Howard  is 
really  stating  is  that  it  does  not  like  the  present  state  of 
the  law. 
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Howard  would  like  to  have  this  court  go  back  to  the 
law  before  the  Trilogy  (1960)  and  Drake  Bakery  (1962). 
The  cases  it  cites  in  support  of  its  position  that  violations 
of  a  no-strike  clause  are  ipso  facto  not  arbitrable,  are  no 
longer  authoritative.^^ 

If  Howard  wanted  a  breach  of  a  no-strike  provision 
remedied  in  Court  it  should  have  negotiated  a  collective 
bargaining  agreement  to  that  effect: 

"If  the  no  strike  provision  of  the  contract  was  so 
fundamental  and  so  basic  to  the  company  as  not  to 
be  subject  to  arbitration,  it  was  reasonable  to  expect 
that  it  would  have  been  expressly  excluded  from  the 
comprehensive  language  of  the  arbitration  provision, 
if  the  parties  so  intended. 

"In  other  words,  if  an  employer  wants  a  breach 
of  a  no-strike  provision  prevented  or  remedied  in 
court,  rather  than  resolved  in  arbitration,  it  is  up  to 


"Howard's  brief,  pp.  12  and  13.  e.g.:  decided  in  1954,  1956, 
1957  and  1959.  p.  19,  1957;  p.  20,  1959.  Howard  makes  the  inter- 
esting contention  (its  brief,  p.  1 1 )  that  Section  9  of  Article  1  of 
the  Agreement  is  a  "condition  precedent:"  When  a  matter  in  dispute 
has  been  referred  to  arbitration  "provisions  and  conditions  prevail- 
ing prior  to  the  time  such  matters  arose  shall  not  be  changed  or  an- 
nulled;" i.e.  that  since  there  was  a  walkout.  Local  Union  has  no 
right  to  arbitrate.  In  support  of  this  argument  it  cites  International 
Union  v.  Benton  Harbor  Malleable  Industries,  242  F.(2d)  356 
a  6th  Circuit  Case  decided  in  1957,  (its  brief  pp.  12,  13)  the 
rationale  of  which  is  directly  contra  to  Drake  Bakeries  (1962).  A 
literal  reading  of  Section  9  clearly  shows  that  by  bringing  a  dispute 
into  arbitration,  neither  party  can  retaliate  against  the  other  by 
changing  the  provisions  and  conditions  of  the  agreement.  If,  after 
bringing  the  matter  into  arbitration  either  party  changes  the  terms, 
such  section  provides  a  new  subject  for  arbitration.  (Howard  never 
took  advantage  of  the  section;  it  refused  to  arbitrate  in  the  first 
instance.)  "Provisions  and  conditions"  refer  to  the  collective  bar- 
gaining agreement,  and  not  to  "conditions  prevailing  prior  to  the 
time  of  a  work  stoppage,"  as  Howard  argues. 
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the  employer  to  frame  his  arbitration  clause  accord- 
ingly. An  employer  referring  to  the  (citing  cases} 
cases  would  perceive  that  if  he  wished  to  obtain 
judicial  remedy  for  future  violations  of  the  no-strike 
clause,  his  arbitration  clause  should  not  be  broad, 
should  be  worded  as  to  specifically  exclude  the  no- 
strike  provision  from  the  arbitration  process,  and 
should  contain  no  provision  for  the  employer  to  in- 
voke arbitration  at  his  option  .  .  ."^'  (italics  supplied) 

Howard's  remaining  complaint  is  that  it  is  left  with- 
out relief  as  to  any  damages  it  might  suffer: 

"This  would  render  the  Employer's  entire  action 
meaningless  if  the  Arbitration  Panel  had  no  right 
to  assess  damages — the  crux  of  the  Company's  rem- 
edy."^^ 

Los  Angeles  Bag  and  Paper  Company,  supra,  held: 

"Here,  Employer  may  properly  submit  the  issue 
of  damages  to  a  trial  court  but  the  court  cannot  try 
the  question  of  damages  allegedly  flowing  from  the 
stoppage  until  the  arbitrator  has  first  resolved  the 
basic  issue  in  favor  of  Employer." 

The  order  of  the  District  Court  staying  the  action 
clearly  limited  the  submission  to  the  arbitration  board 
the  matter  of  resolving  the  questions  of  whether  Local 
Union  breached  Section  4  of  Article  I  of  the  agreement 
by  causing,  ordering  and  coercing  Howard's  employees 
to  cease  working,  whether  Local  Union  engaged  in  a 
strike  against  Howard,  and  whether  Local  Union  failed 
to  furnish  employees  to  Howard's  projects.  By  clear 
implication,  if  the  issue  is  resolved  against  Local  Union, 
the  matter  of  damages  will  be  heard  by  the  District  Court. 

^^  John  H.  Kirkwood,  "The  Enforcement  of  Collective  Bargain- 
ing Contracts"  15  Labor  Law  Journal  111,  February,  1964. 
^®  Howard's  brief,  last  page. 
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The  finding  of  the  District  Court  that  "such  disputes 
are  disputes  regarding  matters  relating  to  said  agreement, 
and  as  such  are  arbitrable  matters  under  said  agreement," 
is  supported  by  the  facts  and  law  in  the  case,  and  fully 
supports  the  order  of  the  court  staying  the  action  until 
arbitration  has  been  had  in  accordance  with  the  terms 
of  the  agreement. 

The  Order  Staying  Action  should  be  sustained. 
Respectfully  submitted, 


Ira  Schneier 

602  Arizona  Land  Title  Building 

Tucson,  Arizona 

Attorney  for  Appellees 

I  certify  that,  in  connection  with  the  preparation  of 
this  Brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit,  and 
that  in  my  opinion,  the  foregoing  Brief  is  in  full  compli- 
ance with  those  rules. 


Ira  Schneier 

Attorney  for  Appellee 

Three  copies  of  this  Brief  mailed  this day  of 

May,  1968  to: 

Bennett  S.  Aisenberg 

1900  Security  Life  Bldg. 

Denver,  Colorado 

Of  Counsel  for  Appellant 
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No.   22,751 
DON  R.   THOF'PSON  AND  MLLDPED  THO^PSON, 

Petitioners 

V. 

OOiyiMISSIQNER  OF  INTE^IAL  RE\/ENUE, 

Respondent 


ON  PETITION  FOR  PEVIEW  OF  THE  DECISION  OF  THE 
TAX  COURT  OP  THE  UNITED  STATES 


BRIEF  FOR  THE  PETITIONERS 


OPINION  BELOV/ 
The  opinion  of  the  Tax  Court   (R.   93)  is  reported  at  ^9  T.C. 
No.   2^. 

JURISDICTION 
Petitj.oners  ai^  individuals  and  at  all  relevant  tines  re- 
sided at  33^  Calle  de  la  Azucena,  Tucson,  Arizona. 

This  petition  is  filed  pursuant  to  the  provisions  of  Sections 
7^82(a),  T^S'-^Cb),  and  v/483  of  the  Internal  Revenue  Code  ajid  involve  in- 
coire  tax  for  the  vczTir-  1963. 
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The  respondent  is  the  duly  appointed,  qualified  and  acting 
Coinnissioner  of  Internal  Revenue  of  the  United  States. 

A  notice  of  deficiency  was  mailed  to  petitioners  on  Decem- 
ber 8,  1965.     On  January  13,  I966,  petitioners  paid  the  amounts  of 
the  proposed  deficiency  plus  interest  thereon  (in  the  amount  of 
$4,350.43  of  deficiency  for  the  year  1963  plus  interest  of  $456.80, 
and  $1,910.19  of  deficiency  for  the  year  1964  plus  interest  of  $85.96, 
a  total  of  $6,803.38).     On  February  28,  1966,  v;ithin  the  tiire  permitted 
by  Section  6213  of  the  Internal  Revenue  Code,  petitioners  filed  a 
petition  for  redetermination  with  the  Tax  Court.     Issue  v;as  joined 
by  the  filing  of  respondent's  answer  on  April  22,  19 66.     The  case  was 
tried  in  Phoenix,  Arizona  on  February  13,  196?  before  the  Honorable 
C.   Rogers  Arundell.     On  December  15,   196? ,  the  Tax  Court  filed  its 
opinion  directing  that  a  decision  be  entered  under  the  Tax  Court's 
Rule  50.     The  opinion  by  Jud^  Arundell  was  not  reviewed  by  the  Tax 
Court.     On  February  5,  1968,  the  Tax  Court  entered  its  decision  or- 
dering and  deciding  that  there  were  overpayments  of  federal  income 
taxes  for  the  years  and  in  the  amounts  previously  set  forth  but  that 
the  petitioners  were  not  entitled  to  the  investrrent  credit  they  had 
claimed  for  1963.     The  case  was  brought  to  this  Court  by  a  petition 
for  review  filed  Aori]   5,  1968,  vdthin  the  three  month  period  pre- 
scribed in  Section  7^83  of  the  Internal  Revenue  Code  of  1954.     Juris- 
diction is  conferre'd  on  this  Court  by  Section  7482  of  that  Code. 
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QUESTION  PFESEI^TED 

The  sole  question  for  decision  is  v/hether  the  petitioners 
are  to  be  denied  an  investrrent  credit  on  cert3±'i  property  v/hich  they 
purchased  in  I963  solely  because  they  had  at  a  prior  time  owned  the 
property . 

STATUTES  MD  REGULATIONS  INVOLVED 

The  applicable  provisions  of  the  statutes j,  regulations,  and 
Congressional  Committee  Reports  are  set  forth  in  the  Appendix,  infra. 

STAIEr^ENT 

The  basic  facts  in  this  case  are  not  in  dispute.     They  were 
stipulated  or  admitted  in  the  pleadings. 

On  December  4,  1951 ,  petitioners  entered  into  a  lease  agree- 
ment v;ith  the  ovjners  of  certain  premises  located  in  Tucson,  Arizona. 
Shortly  thereafter,  petitioners  commenced  the  conduct  on  these  leased 
premises  of  a  business  knovm  as  Redwood  Lod^,  a  restaurant.     On 
April  2,  1962,  petitioners  sold  the  business,  including  all  the  per- 
sonal property  used  in  connection  therewith,  to  Redwood  Gay  Nineties 
Lodge,  a  corporation.     To  secure  part  of  the  pui^chase  price,  a  note 
and  chattel  mortga^  v;ere  taken.      (R.   22.) 

The  purchasers  failed  to  m.ake  the  pa;;>'nents  on  the  said  note 
and  mortgage,  and  the  mortgage  v;as  foreclosed  and  the  property  pur- 
chased by  petitioners  on  April  4,  1963.     The  corporation.  Redwood  Gay 
Nineties  Lodge,  and  its  stockholders,  were  not  related  to  petitioners 
v;lthin  the  rr^anL^ig  of  either  Section  26?  or  707(b)  of  ^he  Internal 
Revenue  Cc^le  of  x9r^4-.      (R.   22.)     The  property  so  puj-chased  by  peti- 
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tioners  on  April  ^,  1963,  included  $^6,371.71  of  tangible  personal 
property  \vith  a  useful  life  of  seven  years.  (R.  23,  R.  93,  R.  95, 
Exhibit  B  of  Joi2:t  Exhibit  3-C.) 

Petitioners  had  a  gain  on  the  purchase  of  the  property.     This 
gain,  amounting  to  $19,593.^9,  consisted  of  the  amount  by  v/hich  the 
fair  market  value  of  the  property  purchased  exceeded  the  income  tax 
basis  of  the  note  that  was  used  to  pay  for  the  property.      (Explana- 
tion A,  R.   6;  R.   93.) 

The  acquisition  by  petitioners  on  April  4,  19^3  of  the 
property  referred  to  was  a  purchase  of  the  property  v;ithin  the  iiBan- 
ing  of  Section  179(d)(2),  IRC,  and  the  property  was  thereafter  used 
by  the  petitioners  and  not  by  the  corporation  v;hich  had  previously 
been  using  it.     The  property  v/as,  however,  the  property  which  had 
been  Q'med  and  used  by  petitioners  for  over  four  years  prior  to  their 
sale  of  the  property  on  April  2,  1962.      (R.   93-^.) 

Inasmuch  as  the  acquisition  of  the  property  qualified  as  a 
purchase     v/ithin  the  meaning  of  Section  48(c)  (1)    [^^/hich  incorporates 
the  definition  of  179(d) (2)],  petitioners  clained  an  investment  credit 
in  connection  with  the  acquisition  of  such  property.     Upon  audit  of 
petitioners'  income  tax  return  for  19^3,  this  investment  credit  was 
disalla/;ed  by  respondent  on  the  basis  that  the  property  di.d  not 
qualify  as  "used  section  38  property"  because  of  the  statutor:^'  pro- 
vision that  "property  shall  not  be  treated  as    'used  section  38 
property'   if,  after  ibs  acquisition  by  the  taxpayer,  it  is  used  by  a 
perso-'i  who  used  such  property  before  such  acquisition   ..." 
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Before  the  Tax  Court _,  petitioners  contended  that  the  statu- 
tory language  regarding  use  of  the  property  prior  to  acquisition  v:as 
antoiguous  and  that  the  Court  should  look  to  the  legislative  purpose 
of  the  enact nent.     Petitioners  furt-her  contended  that  when  that 
legislative  purpose  v;as  examned,  it  would  be  clear  that  Congress  had 
in  mind  situations  where  the  property  Mas  being  used  iinniediately  be- 
fore its  acquisition  by  the  same  person  who  used  such  property  im- 
mediately after  its  acquisition  and  that  the  quoted  provision  of 
Section  ^8(c)(l)  v/as  enacted  "to  prevent  abuse." 

Respondent  contended  that  the  statutory  language  was  not 
anbiguous,  and  therefore  the  Court  should  disallov;  the  investnent 
credit  because  of  the  clear  dictate  of  the  statute. 

At  the  trial,  the  attorney  for  respondent  admitted,  in 
response  to  a  question  from  the  presiding  judge,  that  petitioner 
"should  have  available  to  him  the  investment  credit  that  he  vrould 
have  as  a  purchaser,  and  it  was  not  the  intent  of  Congress  to  deny 
him  the  investment  credit  in  such  a  circumstance  as  this."     (Transcript 
7,  lines  11-23.) 

The  Tax  Court  appears  to  have  agreed  with  petitioner  that  the 
language  of  the  statute  is  ambiguous,  for  it  is  stated  in  the  Opinion, 
"at  the  outset,  it  should  be  noted  that  our  only  problem  here  is  to 
determine  the  intent  of  Congress  in  enacting  the  second  sentence  of 
Section  ^8(c)(l)    .    .    ."     (R.   98.)     If  the  statutory  language  v;ere  clear 
and  unambiguous,  there  would  be  no  need  to  resort  to  a  determination  of 
the  intent  of  Coigresr, , 
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The  Tax  Court  disagreed  with  petitioners'   suggested  reword- 
ing of  the  statute  to  reflect  the  Congressional  intent.      (R.   99.)     The 
Court  explained  tliat,  "In  the  first  place,  it   (the  statutoi-y  provision) 
only  applied  to  property  acquired  by  purchase  after  Decerrher  31,  1961. 
Petitioners  first  acqaired  this  property  in  or  about  1957."     (lines 
1-3,  R.    101.)     The  Court  concluded  that,   "We  express  no  opinion  on 
facts  different  from  those  presented  in  the  instant  case."     (R.    101.) 
SPECIFICATION  OF  ERRORS  RELIED  UPON 

The  Tax  Court  erred  in: 

1.  After  irrpliedly  concluding  that  the  statutory  language 
was  ambiguous,  and  that  resort  should  be  had  to  the  Congressional 
history,  fai-ling  to  give  adequate  weight  to  the  Congressional  reason- 
ing for  inserting  the  subject  provision  in  Section  48(c) (1)   and  there- 
fore failing  to  interpret  the  statute  to  carry  out  the  Congressional 
purpose. 

2.  Failing  to  give  any  v;ei,ght  to  the  adniission  by  respondent 
at  trial  that  if  the  statute  was  ambiguous ,  then  the  intent  of  Congress 
was  not  to  deny  petitioners  an  investrrent  credit  in  such  a  circumstance 
as  this. 

3.  Determining,  contrary  to  the  statute,  the  stipulations 
and  the  positions  of  both  parties,  that  a  purchase  witliin  the  meaning 
of  Section  48  had  not  taken  place  in  1963. 

4.  Entering  a  decision  for  respondent  in  accordance  vath 
its  erroneous  interpretation  of  the  Congressional  intent,  the  lav/,  and 
the  positions  of  the  parties  in  connection  with  the  question  of  i?rior  u£ 
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SUM^1ARY  OF  ARGU14Er^ 

Section  ^'^8(c)(3) ,  IRC,  provides  that  the  term  "purchase" 
shall  have  the  rreaning  assigned  by  Section  179(d)  (2) .     The  transaction 
whereby  petitioners  acquired  the  subject  property  in  19 6 3  qualified 
as  a  purchase  as  that  term  is  defined  in  the  statute. 

Since  the  statutory  language  dealing  with  prior  use  is  sus- 
ceptible of  more  than  one  interpretation,  resort  must  be  had  to  the 
Congressional  intent  in  enacting  the  provision.     An  examination  of  the 
exanples  set  forth  in  the  coiranittee  report  acconpanying  the  bill  shows 
that  each  of  the  situations  there  described  had  two  characteristics: 

1.  The  identity  of  the  person  using  the  property  was  the 
same  before  the  change  of  a«rtiership  as  after  it ;  and 

2.  The  transaction  in  v/hich  o'/mership  changed  was  one  in  which 
there  v/ould  normally  be  no  investment  credit  recaptured. 

Since  the  purpose  of  the  provision  was  "to  prevent  abuse,"  it 
would  appear  that  the  abuse  Congress  had  in  mind  v;as  one  in  which  no 
change  really  took  place  in  the  identity  of  the  person  using  the  property 
and  in  which  the  tay.  collector  would  not  be  entitled  to  recapture  the 
investment  credit  previously  taken  by  the  "seller." 

Neither  condition  is  present  in  the  instant  case.     Petitioners 
had  not  been  using  the  property  before  their  repossession  of  it,  aJ.thougli 
they  had  used  the  property  previously.     The  corporation  v/hich  "sold"  the 
property  to  petitioners  v;ould  have  been  entitled  to  an  investment  credit 
upon  its  acquisition  of  the  property,  and  vrould  have  been  subject  to  an 
investiTPnt  credit  r-ecati-Lure  D2  a  result  of  the  se.rn?  tronsactr'on  in  which 


petitioners  claim  they  are  entitled  to  an  investn^nt  credit.     This  is 

in  sharp  contrast  to  the  exaiiples  in  the  Conmittee  Report  v/here  the 

sellers  would  not  be  subject  to  an  investment  cre-iit  recapture.     It 

is  obviously  inequitable  to  allov;  an  investment   credit  to  a  buyer  when 

the  seller  has  previously  been  allov;ed  an  investment  credit  on  its 

purchase  of  the  same  property  if  that  investment  credit  is  not  subject 

to  recapture.     Absent  the  recapture,  the  investment  credit  is  being 

allaved  twice  on  the  same  property ,  and  petitioner  contends  that  this 

was  the  "abuse"  to  which  Congress  directed  its  prohibition.     If  the 

investment  credit  of  the  seller  is  recaptured,  though,  then  it  is 

equitable  that  an  investment  credit  be  allov/ed  the  buyer. 

ARGUMENT 
I 

THE  TERT^  "PURCHASE"  IS  SPECIFICALLY  DEFIl-JED  IM 
THE  STATUTE,  AND  PETITIONERS'   ACQUISITION  IN 
1963  QUALIFIED  AS  A  PUT^CHASE  UNDER  IHAT  DEFI- 
NITION. 

Section  48(c)(3)  provides  that  "The  term  'purchase'  has  the 
meaning  assigned  to  such  term  by  Section  179(d)(2) ." 

Section  179(d)(2)  states  that  a  purchase  is  any  acquisition 
of  property  if  certain  conditions  do  not  exist.     These  conditions   (see 
Appendix)  r-elate  to  the  relationship  between  tlie  person  acqilring 
the  property  and  the  person  from  whom  acquired.     Such  relationships 
do  not  exist  In  th_is  case.     In  addition,  a  purchase  v/ould  not  exist  if 
the  tax  basis  of  the  property  in  the  hands  of  the  per-sons  acquiring  it 
was  determined  in  some  fashion  by  reference  to  the  tajv  basis  of  the 
property  in  the  harid?  of  the  persori  from.  whom,  ■r'.cq-sj.-^-^.c .     Pet:*  tioners 
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do  not  derive  their  tax  basis  from  the  persons  from  whom  they  acquired 
the  property.     Tne  stipulated  facts  malve  it  quite  clear  that  tMs 
transaction  qualifies  as  a  purchase  ;\T.thin  the  meaning  of  the  statute, 
and  respondent  has  never  contended  othenvise. 

Even  the  sumniary  of  the  case  prepared  by  the  Tax  Court  de- 
scribes the  transaction  involved  as  a  purchase.     Therefore,  to  the  ex- 
tent that  the  Tax  Court  held  that  the  acquisition  involved  was  not  a 
purchase,  such  a  finding  was  contrary/  to  the  stipulated  facts,  the 
positions  of  the  parties,  and  the  statute.     Since  such  a  determination 
is  pivotal  as  to  whether  petitioner  is  eligible  for  an  investment 
credit ,  it  is  submitted  that  the  decision  should  be  reversed  as  a 
result  of  this  clearly  erroneous  finding. 

ARGIMEITT 
II 

THE  STATUTORY  LANGUAGE  IS  MBIGUOUS  AS  TO  T1^E 
OF  DISQUALIFYII-JG  USE,  AND  THEREFORE  RESORT  MUST 
EE  HAD  TO  THE  CONGRESSiaiAL  HISTORY  OF  THE 
STATUTE  IN  ORDER  TO  PROPEPiY  DETERMINE  ITS  IN- 
TENDED MEAJnIING. 

While  the  Court  belov;  never  specifically  reached  a  determln- 

aticn  as  to  whether  the  statute  v;as  or  was  not  ambiguous,  its  comment 

that  "Our  only  problem  here  is  to  determine  the  intent  of  Congress  in 

enacting  the  second  sentence  of  Section  48(c)(1),  supra"   (R.   98)  is 

a  tacit  admission  that  the  statute  is  ambiguous.     Othen-dse,  no  resort 

to  an  attenpt  to  determine  the  Congressional  intent  would  be  necessary, 

but  respondent's  contention  that  the  literal  language  of  the  statute 

bars  the  credit  cjaiirec!  would  have  carried  the  day  v;ithout  any  further 
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discussion.     '".Vhere  the  language  is  plain  and  adinits  of  no  more  than 
one  meaning  the  duty  of  interpretation  does  not  arise  and  the  rules 
which  are  to  aid  doubtful  ireaning  need  no  discussion."     Caininetti  v. 
U.   S.,  2il2  U.   S.    il70,  61  L.  Ed.    ^42,   37  Sup.   Ct.    192. 

The  statutory  language  used  is  clear-ly  amoiguous  relative  to 
the  tine  of  disqualifying  use.     The  determination  of  v/hether  a  taxpayer 
is  entitled  to  an  investirent  credit  is  made  at  the  time  of  acquisition, 
so  the  phrase,  "if,  after  its  acquisition  by  the  tajxpayer,"  must  inply 
immediately  after  its  acquisition,"  since  otherwise  the  provision  would 
require  clairvoyant  powers  to  administer.     But  if  the  word  "immediately' 
is  to  be  irrplied  as  a  modifier  to  "after  its  acquisition,"  it  seems 
ccxisistent  that  it  might  be  irrplied  as  a  modifier  to  "before  such 
acquisition"  as  v/ell.     Further,  the  article  "a"  in  the  phrase  "a  person 
v;ho  used  such  property  before  such  acquisition"  could  mean  "any  one  who 
ever  used  such  property  a^  any  time  before  such  acquisition,"  as  responc 
contends  it  unambiguously  does,  or  it  could  mean  "the  person,  or  any  one 
of  the  persons  where  mDre  than  one  user  is  involved,  who  were  using  sucl 
property  before  its  acquisition  ..."     Petitioner  contends  that  the 
language  used  is  sasceptible  of  either  interpretation. 

Petitioner  therefore  contends  that  the  language  of  the  statute 
is  not  so  clear-  and  precise,  free  from  ambiguity,  and  subject  to  only  or 
possible  intei-pretation  that  resort  to  interpretation  is  barred,  but 
rather  contends  that ,  as  the  Tax  Couj-t  said,   "Our  .    .    .  problem  here  is 
to  determine  the  intent  of  Congress  in  enacting  the  second  sentence  of 
Section  48(c)(1),  sm-..'' 
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ARGUI^'ENT 
III 

THE  PROVISION  fiS  TO  PRIOR  USE  \'IPS  ENACTED  "TO 
PREVSI\^  ABUSE."     VJHAT  WAS  THE  PBUSE  SOUGHT  TO 
BE  PREVEI^JTED?     IT  WAS  THE  OBTAIND^t  OF  AN  IN- 
VESn^ENT  CREDIT  IN  A  SITUATION  WHERE  THE 
lEEI^JTITY  OF  THE  PERSON  USING  THE  PROPERTY 
WOLTD  NOT  BE  CHAI^tqED  AND  THE  SELLER  OF  IHE 
PROPERTY  VJOULD  NOT  BE  SUBJECT  TO  AiN  INVESWENT 
CREDIT  RECAPTURE. 

Change  in  User 

Section  38,  IRC ,  allov/s  a  credit  which  may  be  offset  directly 
against  income  tax  liability.     The  credit  is  an  amiount  equal  to  seven 
per  cent  of  "qualified  investment"  in  both  new  equipriBnt  and  in  up  to 
$50,000  per  year  of  used  equipment.     Tne  equipment  involved  must  have 
a  useful  life  of  at  least  four  years,  and  the  percentage  of  the  cost 
of  the  equipment  which  may  be  counted  as  "qualified  investrrent"  depends 
upon  the  useful  life  of  the  equipment  when  acquired.     Sections  46  and  ^ 
spell  out  these  ru.les. 

Secticyi  ^7  provides  that  if  a  taxpayer  disposes  of  equipment 
on  which  he  obtained  an  investment  credit  before  having  used  that 
equipment  for  the  useful  life  on  the  basis  of  which  he  obtained  the 
investment  credit,  he  must  repay  to  the  govemrrent  the  "unearned" 
portion  of  the  investment  credit.     Tals  is  the  "investment  credit  re- 
capture" provision. 

In  the  case  of  nev;  property,  the  investment  credit  presented 
no  opportunities  for  abuse  by  taxpayers.     But  used  property  involved 
a  conplication.     A  tajtp&yer  using  property  could  arraiige  a  transaction 
v;hereby  the  pvoix.ry/  vfas  ostensibly  sold,  aUshougli  the  sarre  user  con- 
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timed  to  use  it,  and  thereby  create  an  investment  credit  for  used 
property  in  a  situation  where  Congress  had  not  intended  an  investment 
credit  to  be  allov/ed  (i.e.^  in  a  situation  v/hei^  there  was  no  actual 
change  taking  place  in  the  identity  of  the  person  using  the  property). 

Thus,  we  find  in  the  Senate  Finance  Committee  Report  on  the 
bill: 

"...  Used  property  [Section  48(c)],  eligible  for  the  credit, 
...   of  course,  is  not  property  v;hich  is  new  in  use  with  the  taxpayer. 
To  prevent  abuse,  hov/ever,  there  has  been  omitted  from  the  term  'used 
property,'   available  for  the  credit,  that  which  is  used  by  a  person 
who  used  the  property  before  such  acquisition   ..."  Senate  Report  No. 
1881,   87th  Congress,  2d  Session,  p.   15   (1962). 

Tlie  specific  language  that  Congress  used  to  irrplement  that 
intent  reads,  as  we  have  noted,  "Property  shall  not  be  treated  as 
'used  section  38  property'   if,  after  its  acquisition  by  the  taxpayer, 
it  is  used  by  a  person  who  used  such  property  before  such  acquisition 
..."  [IRC  48(c)]. 

V/e  have  s.:en  that  the  stated  purpose  of  this  particular 
language  v;as  "to  prevent  abuse"  of  the  allowance  of  an  investm.ent 
credit  for  u^ed  eouiorrent.     IVhat  abuse?     The  Senate  Finance  Committee 
Report  illustrated  the  abuse  that  the  Committee  had  in  mind  by  giving 
severa].  exarrples   (enphosis  supplied) : 

"Taus,  if  property  viere  sold  under  a  sale  and  leaseback  ar- 
ran^ment,  sucii  propei-ty  in  the  hands  of  the  purchaser-lessor  would  not 
be  used  section  38  pr.-^perty  since  the  property,  afrcr  5.ts  acquisition, 
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is  being  used  by  the  sace  person  vjho  used  it  before  the  acquisition. 
Siirilarlyj  vfnere  a  taxpayer  has  been  leasing  property  ^  and  subsequently 
purchases  such  property   (whether  or  not  the  lease  contained  a  purchase 
option  feature),  such  property  is  not  used  section  38  property  with 
respect  to  such  taxpa^-er,  since  it  is  being  used  by  the  person  who  used 
such  property  before  its  acquisition.     In  addition,  if  property  owned 
by  a  lessor  is  sold  subject  to  a  lease  or  is  sold  upon  the  termination 
of  a  lease,  the  property  will  not  qualify  as  used  section  38  property 
with  respect  to  the  purchaser,  if  thereafter  the  property  is  used  by  a 
lessee  vjho  used  the  property  before  the  acquisition."     Senate  Report 
No.   I88l,  supra,  p.   158. 

All  of  these  exanples  deal  v/ith  situations  where  there  is  no 
change  taking  place  in  the  person  who  is  using  the  property.     In  the 
sale  and  leaseback,  the  legal  title  to  the  property  is  being  trans- 
ferred, but  the  forrrer  owTier  continues  to  use  the  property  without 
interruption.     If  a  lessee  purchases  property  v/hich  he  has  been  leasing, 
there  is  no  interruption  in  his  use  of  the  property.     If  property  is 
sold  subject  to  a  lease,  the  lessee  continues  to  use  the  property  without 
interruption . 

V/hat,  then,  is  the  abuse  to  which  Congress  dii^^cted  this  pro- 
vision? From  the  exanples  given,  it  seems  clear  that  Cong;ress  was  con- 
cerned that  an  investment  credit  miglit  be  obtained  when,  in  fact,  there 
v;as  no  change  in  the  identity  of  the  person  uijing  the  property. 

Congress  could  have  saj.d,  "Property  shall  not  be  treated  as 
'used  section  38  prope/'^:y'   if^  after  its  acquLcition  by  the  taxpayer. 
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it  is  used  by  the  pei^on  who  used  such  propeity  before  such  acquisition 
..."     In  such  an  event,  petitioners'   position  V70uld  be  clearly  correct 
In  fact,  the  Comnittee  used  this  langiiage  in  two  of  its  exairples.     How- 
ever, this  vrould  not  have  fully  solved  the  problem  of  insuring  that  theri 
was  a  real  change  taking  place  in  the  identity  of  the  person  using  the 
property,  for  there  are  types  of  property  that  are  used  by  more  than  one 
person.     For  exairple,  a  truck  may  be  leased  to  X  for  use  one  day  of  the 
v\feek  and  to  Y  ;'or  five  days  of  the  week]  or  a  conputer  may  be  leased  to 
X,  Y  and  Z  on  ?.  time-sharing  basis.      (For  an  exanple  of  multiple  corrpute 
use,  see  Allis  Chalners  Mfg.   Co.   v.   U.   S.  ,   (DC-V/isc.    I96I)   8  AFTR  2d 
5668,  200  F.   Supp.   91 J  in  which  a  conputer  was  being  used  by  six  indus- 
trial and  public  utility  corporations.)     Use     of  "the  person"  instead  of 
"a  person"  would  not  have  covered  the  purchase  of  the  truck  by  Y  or  of 
the  conputer  by  Z.     That  the  Congress  was  av;are  of  multiple  user  probleir 
seems  apparent   (p.   158,  supra)  from  the  Committee  Report  comrrent  that 
property  could  be  treated  as  used  section  38  property  even  thougji  the 
purchaser  had  "also  made  some  casual  use  of  it  before  acquisition." 
Relationship  to  Investment  Credit  Recapture 

It  is  also  important  to  note  that  the  three  examples  given  by 
the  Committee   (sale  and  leaseback,  purchase  of  property  by  lessee,  sale 
of  leased  property  subject  to  the  lease)   all  ha^e  a-iother  chai-^acteristic 
in  common.     None  of  these  transactions  results  in  an  investment  credit 
recapture. 

^^jL  ^  •^7-3(g)   states  that  "Notv;ithstandir:g  the  provisions  of 
Section  l.^i?-?,  relating  to  dispcsrltion  and  crsEatii/n,  p,araf;raph  (a)  of 
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Section  1.^7-1  shall  not  apply  v/here  Section  38  property  is  disposed 
of  and  as  part  of  the  sans  transaction  is  leased  back  to  the  vendor 
even  though  gain  or  loss  is  recogjiized  to  the  vendor/lessee  and  the 
property  ceases  to  be  subject  to  depreciation  in  his  hands."     Similarly, 
Regs .    1. 47-2 (b)  provides  that ,  where  a  lessee  has  received  an  investment 
credit,  the  disposition  of  the  property  by  the  lessor  shall  not  trigger 
recapture  of  the  investment  credit  that  vjas  involved  in  connection  with 
the  property. 

This  we  should  contrast  with  the  basic  situation  faced  in  the 
instant  case,  bearing  in  mind  that  the  decision  of  this  Court  as  to  the 
meaning  of  this  statute  is  going  to  apply  to  not  just  tliis  taxj^ayer  but 
to  other  taxpayers  who  use  property,  sell  it  in  a  bona  fide  transaction 
but  receiving  a  chattel  mortgage  back,  and  ultimately  have  to  foreclose 
en  that  chattel  mortgage.     As  pointed  out  by  respondent  at  trial 
(Transcript  9),  the  inplication  of  the  Government's  position  is  that 
any  prior  use,   other  than  casual  use,  disqualifies  from  the  investment 
credit.     The  property  m.ay  have  originally  been  acquired  on  any  date, 
sold,  and  then  reacquired  five,  ten  or  any  number  of  years  later.     Any 
prior  use  permanently  "taints"  the  property! 

Assume  in  the  three  situations  below  that  equipnent   (nev^f  or 
used)  v/ith  a  thirteen  year  life  is  purchased  by  A  for  $50,000,  held  for 
three  year-s,  and  then  sold  to  B  for  $40,000.     in  turn,  B  uses  the  equin- 
ment  for  three  years  and  it  is  then  repurcliased  (repossessed  or  fore- 
closed) by  A  vihen  its  value  is  $30,000.     The  three  situations  are: 

1.     The  exa'rples  in  the  Congressional  Comnittee  F.epori;s. 
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2.  Tlie  20116  propouiided  by  the  Tax  Court, 

3.  The  rnile  argued  for  by  petitioners. 


1.  Investment  credit  when 
A  purchases 

2.  Recapture  when  A  sells 
to  B 

3.  Investment  credit  to  B 
en  purchase 

^.     Recapture  from  B  when  A 
reacquires 

5.     Investnent  credit  to  A 
on  repurchase 

Net  Investrrent  Credit 


Committee 
Exanples 

T. 
$ 

ax  Coiort 
Rule 

Petitioners 
Contention 

$     3,500 

3,500 

$  3,500 

0 

(3,500) 

(3,500) 

0 

2,800 

2,800 

0 

(2,800) 

(2,800) 

0 

0 

2,100 

$     3,500 

L 

0 

$  2,100 

Grant iiig  an  investment  credit  in  step  5  above  v;ould  be  a  dupli 
cation  in  the  situations  covered  by  the  Cormiittee's  exanples,  since  ttier 
has  been  no  .--ecapture.  Failure  to  grant  the  investment  credit  in  step  5 
under  the  Tax  Court  rule  means  that  no  net  investnent  credit  is  granted 
to  anyone.  Allowing  an  investment  credit  in  step  5  above,  as  per  peti- 
tioners' contention,  produces  a  result  comparable  to  the  Conmttee  Report 
exanples . 

It  is  stated  in  ^ertens  Law  of  Federal  IncoirB  Ttotlon,  Vol.   1 
^3.13,  p.   23,  "The  puipose  of  construction  is  to  harmonize  the  law  and 
save  aMDiguous  statutes  from  ineffectiveness.     The  legislative  intent 
is  to  be  dr-av/n  from  the  whole  statute,  so  that  a  consistent  interpreta- 
tion ma^.  be  reached  and  no  part  shall  perish  or  be  allowed  to  defeat 
another.     No  provls:'-.,  of  a  stc^tute  stands  al:-e,  bab  each  ma^t  b^  read 
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with  the  others  bearing  upon  it.     A  construction  of  a  revenue  statute 
confonning  to  the  purpose  of  the  statute  and  to  the  purpose  of  the 
Congressional  enactment  as  an  organic  whole  is  preferred  over  a  con- 
structicn  thwarting  and  distorting  that  purpose."     (Citations  omitted.) 

The  interpi^tation  contended  for  by  respondent  appeal's  to 
clearly  frustrate  the  purpose  of  not  only  this  legislation  but  of  other 
tax  lav;  provisions.     If  the  seller  of  property  must  repay  the  investment 
credit  he  previously  took  when  he  sells  that  property ,  but  cannot  ob- 
tain an  investment  credit  if  he  must  repurchase  the  property  which  he 
sold,  this  is  bound  to  act  as  a  deterrent  to  making  sales  for  other 
than  cash.     Tliis  becomes  difficult  to  impute  to  Congress  when  we  con- 
sider that  in  Section  453,  IRC,  the  Congress  has  provided  for  over  40 
years  a  provision  which  has  as  its  avov/ed  purpose  the  encoura^nent  of 
installment  sales  of  property  by  allowing  the  sellers  to  report  their 
gain  on  sale  only  as  they  collect  the  sales  proceeds.     Mien  it  appeared 
to  the  Congress  in  1964  that  taxation  of  sellers  of  real  property  upon 
repossession  of  such  real  property  was  imposing  an  undue  burden  on  such 
transactions,  the  Congress  enacted  Section  1038,  IRC  (P.  L.    88-570, 
September  2,  1964)  to  provide  that  such  repossessions  did  not  produce 
gain  to  the  seller. 

This  Court  itself  has  rejected  atterrpts  to  deprive  taxpayers 
of  the  benefit  of  the  installrrent  sale  provisions  as  "punishment"  for 
hs.-/ing  failed  to  correctly  report  an  installment  sale  transa.ction,  com- 
menting, "No  forfeiture  or  penalty  is  assessed  l-y  lav;  for  such  a  mistake 
.    .    .  VJe  find  the  Ta>.  Court  in  error  in  .-^ts  irroositicn  of  a  penalty  on 
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taxpayer  ..."     The  penalty  involved  was  refusal  of  the  riglit  to  take 
advanta©2  of  Section  ^53.     Peter  Vmula  v.   Cornrrlssioner,  15  PFTR  2d 
1269,   1272;   3^6  F.   2d  IOI6. 

In  spite  of  this,  are  vie  to  infer  unto  Congress  an  intent, 
nowhere  expressed  in  the  statute  or  committee  reports,  to  irrpose  a 
penalty  on  those  persons  maMng  installment  sales  of  business  equiprrent 
who  subsequently  have  to  repossess  that  equipment?     Did  Congress  intend 
that  sellers,  faced  with  an  investm.ent  credit  recapture  on  the  sale  of 
equipment,  should  hesitate  to  make  defeired  payment  sales  because  they 
would  not  be  entitled  to  an  investment  credit   (to  offset  in  part  that 
which  had  been  recaptured)  in  the  event  that  the  property  would  have  to 
be  talcen  back? 

It  is  hard  to  imagine  that  a  Congress  which  v/as  trying  to  en- 
courage small  busijiess   (the  provision  allov/ing  an  investment  credit  on 
used  equipment  being  mainly  for  their  benefit,     as  was  the  provision 
allowing  the  investment  credit  to  offset  tax  liability  100  per  cent  for 
up  to  $25,000  of  tax,  but  only  25  per  cent  on  tax  above  $25,000)  and 
was  concerned  about  the  poor,  the  underprivileged,  the  minority  groups, 
having  such  an  intent.     It  is  these  groups  who  would  be  most  affected 
by  any  disinclination  of  sellers  of  business  equipnent  to  make  deferred 
payment  sales. 

It  certainly  cannot  be  construed  as  the  intent  of  Congress 
that  taxpayers  should  be  permanently  deprived  of  any  investnsnt  credit 
at  all  simply  because  a  bona  fide  sale  of  propei^y  is  succeeded  by  a 
bona  fide  repossession  of  the  property  sold.     Yet  th.ls  is  exactly  ;7hat 
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res]Dondent  v:ould  have  the  Court  believe  that  Congress  Intended  to  in- 
flict upon  the  snail  businessmen  of  the  LW.ted  States. 
ExaTOle 

In  1963,  Taxpayer  X  purchases  new  equipnient 
to  use  in  his  business  at  a  cost  of  $70^000,  and 
vri-th  a  useful  life  of  8  years .     On  his  I963  in- 
cone  tax  return,  he  talces  an  investment  credit  of 
$^,900.     In  1966,  he  sells  this  equipment  to  Y 
for  $50,000.     On  his  I966  tax  return,  X  must  re- 
port as  an  addition  to  his  tax  the  $^  ,900  of  in- 
vestment credit  v/Mch  he  took  in  19 6 3  (IRC  ^7)  • 

However,  when  X  sold  the  equipment  to  Y,  he 
took  back  a  chattel  mortgage  to  secure  the  unpaid 
balance  of  the  selling  price.     In  1968,  X  fore- 
closes on  his  chattel  mortgage  and  reacquires  the 
equipment.     The  balance  on  the  mortgage  at  that 
time  is  $25,000,  which  is  also  the  value  of  the 
equipment.     X  will  be  considered  as  having  pur- 
chased the  equipment  at  a  cost  to  him  of  $25,000. 
If  the  equipment  at  that  time  has  a  useful  life 
of  four  years,  X  would  be  entitled  to  an  invest- 
nent  credit  of  one-third  of  7  per  cent  of  $25,000, 
or  $583,  other  than  for  respondent's  interpreta- 
tion of  the  law. 

X  certainly  is  entitled  to  some  investrrent 
credit  sometine ,  in  all  fairness  and  logic.     He 
has  engaged  in  exactly  those  kinds  of  transactions 
which  the  investment  credit  was  designed  to 
stimulate.     He  has  not,  in  any  manner,  abused  the 
investrrent  credit.     While  the  laiv  provides  no 
mechanism  to  restore  to  him  the  $'1,900  investment 
credit  v/hich  he  had  to  pay  back  in  1966 ,  certainly 
he  should  not  be  also  penalized  by  being  deprived 
of  the  $583  of  investm.ent  credit  in  I968  unless  it 
is  quite  clear  that  Congress  intended  such  de- 
privation. 

Sunmary 

The  Congressional  Committee  Report  illustrates  the  types  of 

situations  v;hich  v.-ere  in  the  minds  of  Congress  vjhen  this  piece  of 

legislation  v/as  eaacted.     These  are  situations  v/here   (],)  the  title  to 
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the  property  changes,  but  the  property  continues  to  be  used  by  the  same 
person(s),  and  (2)  the  "disposition"  of  the  property  in  the  transaction 
involved  does  not  nonnally  result  in  a  recapture  of  the  investrrent  credi- 
Allowing  an  investinent  credit  under  such  circujnstsnces  vjould  be  a  double 
abuse  of  the  investment  credit  provision,  since  not  only  vjould  the 
investment  credit  be  twice  allov/ed  on  the  sajne  equipment  but  also  the 
econoiry  v/ould  not  be  aided  at  all  by  such  a  transaction.     The  econom;^'  is 
aided  by  having  the  assets  of  a  dormant  business  purchased,  and  the 
business  revitalized  and  enployment  given  to  persons  other/;ise  unemploye( 
and  tMs  is  exactly  V7hat  happened  in  the  instant  situation. 

In  the  instant  situation,  Redv/ood  Gay  Nineties  Lodge,  a  cor- 
poration, would  have  had  an  investment  credit  recapture  in  I963  when 
petitioners  purchased  the  subject  property  from  them.     Redv/ood  Gay 
Nineties  had  been  using  the  property  for  a  year  prior  to  its  purchase 
by  petitioners,  and  petitioners  took  over  the  property  and  comriBnced 
operating  it  only  after  they  purchased  it  from  Redwood  Gay  Nineties. 
Thus,  there  would  be  no  double  allowance  of  the  investrrent  credit  if 
petitioners  are  allov/ed  an  investment  credit. 

Each  example  used  by  the  Senate  Committee  Report  is  a  situa- 
tion v;here  the  person  using  the  property  immediately  after  the  trans- 
action was  also  usiiig  the  property  immediately  oefor-e  the  transaction, 
and  is  a  situation  where  the  t-»^ansaction  would  not  ncrmially  result  in 
investment  credit  recapt'ure.     Expresslo  uniu3  est  excluslo  alterius. 
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CONCUfSION 

For  the  reasons  stated  above^  the  decision  of  the  Tax  Court 

is  errcneous  and  should  be  reversed. 

Respectfully  subrritted, 
f  ■ 


^. 


•>.      \- 


Don  R.  Thoirpson 


1  ; 


Mildred  Thonps on 

Petitioners 
Sui^te  1000  VJR 


// 


177  North  Church  Avenue 
Tucson,  Arizona  83701 


June  -   ,  1968 


CERTIFICATE 
I  certify  tha-t,  in  cainection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  l8  and  19  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  and  that,  in  rny  opinion,  the  foregoing 
brief  is  in  full  conDliance  v/ith  those  rules . 


June  _,  1968  / 

I  / 


:/v.  ^ 


y-^^c 


Don'  R.  Thompson,  Petitioner 


-  22  - 

APPENDIX 
Lnternal  Revenue  Code  of  195^: 

SEC.    38.      IMVEST^'ENT  IN  CERIAIN  DEPRECIABLE  PROPERTY. 

(a)  Ge3<-i::l  Ilulc— There  shall  be  allowed,  j-.o  a  credit  i-gainst  the  tax 
imposed  by  tliis  chapter,  the  amount  detei mined  inu'.er  sr.bpa.t  B  of  this  part. 

(b)  Iles:t'l:ili^'ns.— The  Secretary  or  his  dclosate  shall  prescribe  such 
resiilatic>n.s*'-!s  may  be  necessary  to  carry  out  the  purposes  of  this  .-ection 
and  subpart  3. 

SEC.  hi.      CERTAIN  DISPOSITIONS,  ETC.  ,  OF  SECTION  38  PROPERTY, 

(a)  Ccncral  Kiile. — Under  regulations  prescribed  by  the  Secretary  or  his 
delegate — 

(1)  Karly  cI:?;posil5on.  etc.— If  during  any  taxable  year  any  property 
is  disposed  of,  or  otherwise  ceases  to  be  section  3S  property  with  respect 
to  the  taxpayer,  before  the  close  of  the  useful  life  which  was  taken  into 
account  in  computing  the  credit  under  section  38.  then  the  tax  under  this 
chapter  for  such  taxable  year  shall  be  increased  by  an  amount  equal  to 
the  aggi-cgatc  decrease  in  the  credits  allowed  under  section  SS  for  all 
prior  taxable  ycar.s  which  would  have  resulted  solely  from  substituting. 
in  determining  qualified  investment,  for  such  useful  life  the  period  begin- 
ning with  the  time  such  property  was  placed  in  scr\'ice  by  the  taxpayer 
and  ending  with  tlie  time  such  property  ceased  to  be  section  3S  property. 

(2)  Properly  becotr.cs  public  utility  property. — If  during  any  taxable 
year  any  p'opci'ty  takcii  into  account  in  determining  qualified  invest- 
ment becomes  public  utility  property  (within  the  meaning  of  section 
4G(c)  (3)  (E)),  then  the  tax  under  this  chapter  for  such  taxable  year 
shall  be  increased  by  an  amount  equal  to  the  aggregate  decrease  in  the 
credits  allowed  under  section  38  for  all  prior  taxable  years  which  v.-ould 
have  resulted  solely  from  treating  the  property,  for  puiposes  of  determin- 
ing qualified  investment,  as  public  utility  property  fafter  giving  due  regard 
to  the  period  before  such  change  in  use).  If  the  application  of  this  para- 
graph to  any  property  is  followed  by  the  application  of  paragraph  (1) 
to  such  propcrtj'.  proper  adjustment  shall  be  made  in  applying  paragraph 
(1). 

(3)  Carryhachs  and  carryovers  adjusted. — In  the  case  of  any  cessa- 
tion desci-ibcd  in  paragraph  (1)  or  any  change  in  u.sc  des-^rihed  in  para- 
graph (2).  the  carrybacks  and  carryovers  under  section  ICCb)  shall  be 
adjusted  by  reason  of  such  cessation  (or  change  in  use). 

(4)  rropcrly  destroyed  by  casualty,  etc. — No  increase  shall  be  made 
under  paragraph  (1)  and  no  adjustment  shall  be  made  under  paragraph 
(3)  in  any  case  in  which — 

(A)  any  property  is  disposed  of,  or  otherwise  ceases  to  be  section 
3S  propc-ty  with  respect  to  the  taxpayer,  on  account  of  its  destruction 
or  damage  by  fire,  .storm,  shipwreck,  or  other  casualty,  or  by  reason 
of  its  theft, 

(B)  section  38  property  is  placed  in  service  by  th.o  taxpayer  to 
replace  the  property  described  in  subparagraph  (A),  a;id 

(Cj  the  reducti'?a  in  basis  or  cost  of  such  section  38  property  uo- 
scribed  in  the  fir.st  scn'enc-?  of  section  4C(c)01}  is  equal  to  or  greater 
tnan  tho  redu'^tion  in  qualified  investment  which  (but  for  thl.j  para- 
grajih)  ..•oiil'i  be  made  by  reason  of  the  substitution  required  by 
parctgrapli  (1)  with  risr,tv'.  to  the  property  dc.vcrihcd  in  .subpa'aiiaph 
(A). 
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(h)  S'Ciiou  No{  to  Appiy  I;i  Certain  t'a?-^').-- ^Juoaoction  ^l•..J  aimu  noi 
apply  to  - 

(i)     a  Irr.r.sfer  by  reason  of  death,  or 

(2)     a  Ira.nsactioa  to  which  section  3Sl(a)  applies. 

For  purposes  of  subsection  (a),  property  shall  not  he  treated  as  ceasing  to 
><c  scciron  SS  property  \%ith  respect  to  the  taxpayor  by  reason  of  a  mere 
c!:an£:e  :n  trie  form  of  conducting  the  trade  or  business  so  long  as  the  property 
is  rctair.c-cl  in  si-ch  trade  or  business  as  section  3S  property  and  the  taxpayer 
r-ota'.is  a  s'lTistantial  interest  in  such  trade  or  business. 

(c)  Special  Kale. — Any  increase  in  tax  under  subsection  (a)  shall  not 
be  ti"eatccl  as  tax  imposed  by  this  chapter  for  purposes  of  determining  the 
amount  of  any  credit  allowable  under  subpart  A. 


SEC.    ^8   (c)(1).      USED  SEOriON  38  PROPEPiIY. 

(1)  La  general. — For  purposes  of  this  subpart,  the  tciTn  "used  sec- 
tion 38  property"  means  section  3S  property  acquired  by  purchase  after 
December  31,  1961,  which  is  not  new  section  3S  property.  Property  shall 
not  be  treated  as  "u.sed  section  38  property"  if,  after  its  acquisition  by 
the  taxpayer,  it  is  used  by  a  person  who  used  such  property  before  such 
acquisition  (or  by  a  person  who  bears  a  relationship  described  in  section 
179(d)(2)(A)  or  (B)  to  a  person  who  used  such  property  before  such 
acquisition). 


SEC.    ^I8   (c)(3).      DEFTI^ITIONS. 

(A)  Purchase. — The  term  "purchase"  has  the  meaning  assigned  to 
such  term  by  section  179(d)(2). 

(B)  Cost. — The  cost  of  used  section  SS  property  does  not  include 
so  much  of  the  ba.sis  of  such  property  as  is  determined  by  refer- 
ence to  the  arljusfccl  b:'..-i.^  of  other  property  hold  at  any  time  by 
the  pci.-^or.  acquirir-g  such  pror.erty.  If  property  is  disposed  of  (other 
than  by  reason  of  its  destruction  or  damage  by  fire,  stnrm,  ship'-.vreck, 
or  other  casualty,  or  its  theft)  aiid  u.sed  section  3S  property  similar  or 
related  in  service  or  u.se  is  acquired  as  a  replacement  therefor  in  a 
transaction  to  which  the  preceding  sentence  does  not  apply,  the  cost  of 
the  used  section  3S  property  acquired  shall  be  its  basis  reduced  by  the 
adjusted  basis  of  the  property  replaced.  The  cost  o^  used  section  38 
property  sh-ill  not  be  reduced  with  respect  to  the  adju"ted  basis  of  any 
property  disposed  of  if,  by  reason  of  section  47.  t;uch  disposition  in- 
volved an  inerc.Tse  of  tax  or  a  reduction  of  the  unused  credit  carry- 
backs or  canyovors  described  in  section  46(b). 

(C)  Affiliated  group.— The  term  "afTUiated  group"  has  the  moan- 
ing assigned  to  such  term  by  section  loO-t(a),  except  that— 

(i)  the  phrase  "more  than  50  percent"  shall  ho  substituted  for 
the  pliraic  "at  least  80  percent"  each  place  it  appears  in  section 
1504(a),  and 

(ii)  all  corporations  shall  be  treated  as  includible  corpoiations 
(without  any  exclusion  under  section  1.501(b)). 
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SEC.    179  (d)C2).      DEFINITIONS  I^ND  SPECIAL  RUIES. 

(2)     Purfluisc  tiefinetl.- — For  purposes  of  paragraph  (1),  the  term  "ji'.r- 
chase"  means  any  acquisition  of  property,  but  only  if — 

(A)  the  property  is  not  acquired  from  a  periion  '.\ho3e  relationship 
to  the  person  acquiring  it  would  result  in  tlie  cUsallo'.vance  of  losses 
under  section  2G7  or  707(b)  (but,  in  applying  section  2G7(b)  and  (c) 
for  purposes  of  this  section,  paragraph  (4)  of  section  267(c)  shall  be 
treated  as  providing  that  the  family  of  an  individual  shall  include  only 
his  spouse,  ancestors,  and  lineal  descendants), 

(B)  the  property  is  not  acquired  by  one  niembcr  of  an  afliliated 
gi-oup  from  another  member  of  the  same  affiliated  grouiJ,  and 

(C)  the  basis  of  the  property  in  th?  h?,nd'=,  of  the  person  acquiring 
it  is  not  determined — 

(i)  in  whole  or  in  part  by  reforciice  to  the  adjusted  basis  of 
such  property  in  the  hands  of  the  person  fror^  v.'hom  acquired,  or 

(ii)  under  section  1014 (a)  (relf.ting  to  property  acquired  from 
a  decedent). 


SEC.    ^53.     INSTALLMENT  METHOD. 

(a)     Dealers   in  "ersonnl   Tropcity. — 

(1)  In  gencrv.l. — ^Undcr  regulations  prescribed  by  the  Secretary  or  his 
delegate,  a  person  who  regularly  sells  or  otherwise  disposes  of  personal 
property  on  the  instalhuci^.t  plan  may  return  as  income  therefrom  iti  any 
taxable  year  that  proportion  of  the  installment  payments  actually  re- 
ceived in  that  year  which  the  gross  profit,  rcchzed  or  to  be  reali'/.od  when 
payment  is  completed,  bears  to  the  total  contract  price. 

(2)  Total  contract  price. — Kor  purposes  of  paragraph  (1),  the  to'nl 
contract  price  of  all  sale.s  of  personal  property  on  th.e  instahnuiit  plan  in- 
chides  the  amount  of  cairj'ing  charges  or  interest  wliich  is  determined 
with  respect  to  such  sales  and  is  added  on  the  books  of  account  of  the 
seller  to  the  established  ca.sh  selling  price  of  such  property.  This  para- 
graph shall  not  apply  v.'ith  respect  to  sales  of  personal  property  luidcr  a 
revolving  credit  type  plnn  or  v/ith  respect  to  sales  or  other  dispositions  of 
property  the  income  from  which  is,  under  subjection  (b),  returned  on  the 
basis  and  in  the  manner  prescribed  in  para^jiaph    (1). 

(b)     Sales  of  Jleally  and  Ca>.;K!l  Sales  of  I'crsonaUy.-- 
(1)     Cen.=;r;!l  lulc. — Income  from — 

(A)  a  sale  or  otiicr  dispo.'-.ition  of  real  property,  or 

(B)  a  caaial  sale  or  other  casual  disposition  of  })cr.sonal  property 
(oilier  tl'.an  pri.iperty  of  a  kind  which  would  properly  be  included  in 
the  inventory  of  the  taxpayer  if  on  hand  at  the  clo;:c  of  the  taxable 
year)  for  a  price  exceeding  $1,000, 

may   (under  regulations  prescribed  by  the  Scciotary  or  l.Is  delegate)   be 
returned  on  the  basis  aiid  in  the  manner  prescribed  in  sub:iCction  (a). 
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SEC.    1038.      CERTAIN  REACQUISITIONS  OF  PSPL  ProPERTY. 

(a)     General  Kule. — If — 

(1)  a  sale  of  real  property  gives  rise  to  indebtcclncss  to  the  seller 
w'Wch  is  secured  by  the  real  property  sold,  and   . 

(2)  the  seller  of  such  property  reacquires  smh  property  in  partial  or 
fiill  satisfaction  of  such  indebtedness, 

tiien,  except  as  provided  in  subsections  (b)  and  (d"l,  no  gain  or  loss  shall 
result  to  tire  seller  from  such  reacquisition,  and  no  debt  shall  become  worth- 
less or  partially  worthless  as  a  result  of  such  reacquisition. 

Treasury  Reg-alations  on  InconB  Tax    (195^1  Code): 

Sec.    1.^7-1.      RECOMPUTATION  OP  CREDIT  ALIDvED  BY  SECTION  38, 

General  rule— (1)  In  general,  (i)  If  during-  the  taxable  year  any 
(s)  section  -SS  property  the  basis  (or  cost)  of  whicli  was  taken  into  account, 
under  paragraph  (a)  of  §  1.46-3,  in  computing  the  taxpayer's  cpialificd 
investment  is  disposed  of,  or  otherwise  ceases  to  be  section  3S  property 
or  becomes  public  utility  property  (as  defined  in  paragraph  (g)  of 
§  1.46-3)  with  respect  to  the  taxpayer,  before  the  close  of  the  estimated 
useful  life  (as  determined  under  subparagraph  (2)  (i)  of  this  para- 
graph) Avhicli  was  taken  into  account  in  computing  such  qualified 
investment,  then  the  credit  earned  for  the  credit  year  (as  defined  in 
subdivision  (ii)(a)  of  this  subparagraph)  shall  be  recomputed  under 
the  principles  of  paragrapli  (a)  of  §  1.46-1  and  paragraph  (a)  of 
§  1.46-3  substituting,  in  lieu  of  the  estimated  useful  life  of  the  property 
that  \ras  take?i  into  account  original]}-  in  computing  qualified  invest- 
ment, the  actual  useful  life  of  the  property  as  determined  under 
subparagraph  (2)(ii)  of  this  paragraph.  There  shall  also  be  re- 
computed under  the  principles  of  §§  1.46-1  and  1.46-2  the  credit  allowed 
for  the  credit  year  and  for  any  other  taxable  year  affected  by  reason 
of  the  reduction  in  credit  earned  for  the  credit  year,  giving  effect 
to  such  reduction  in  the  computation  of  cany  overs  or  carrybacks  of 
unused  credit.  If  the  reeomputation  described  in  the  preceding  sentence 
results  in  the  aggregate  in  a  decrease  (taking  into  account  any  re- 
computations  under  this  paragraph  in  respect  of  pi'ior  recapture  years, 
as  defined  in  subdivision  (ii)(i)  of  this  subparagraph)  in  the  credits 
allowed  for  the  credit  year  and  for  any  other  taxable  year  affected  by 
the  reduction  in  credit  earned  for  the  credit  year,  then  the  income  tax 
for  tlie  recapture  year  shall  be  increased  by  the  amount  of  such  decrease 
ill  credits  allowed.  For  treatment  of  such  increase  in  tax,  see  paragraph 
(b)  of  this  section.  For  rules  relating  to  "disposition"  and  "cessation", 
see  §  1.47-2.  For  rules  relating  to  certain  exceptions  to  the  application 
of  this  section,  see  §  1.47-3.  For  special  rules  in  the  ease  of  an  electing 
small  business  corporation  (as  defined  m  section  1371(b)),  an  estate 
or  trust,  or  a  partnership,  see  respectively,  §  1.47-4,  1.47-5,  or  1.47-6. 

(ii)     For  purposes  of  this  section  and  §§1.47-2   tl)rough   1.47-6 — 
(0)     The  term  "credit  year"  means  the  taxable  year  in  which  section 
38  ],y...-v'<y  was  taken  into  account  in  eompating  a  taxpayer's  qualified 
invc      ..-ut. 

(?.  The  terra  "reeapane  year"  means  the  taxable  year  in  which 
sect:  "-^  property  the  basis  (or  cost)  of  which  was  taken  into  aecov.nt 
in  •  iting    a    taxpayer's    qualified    investment   is    dispo.^ed    of,    or 

oth:  ceases  to  be  section  3S  property  or  becomes  public  utility 

pro]  v.illi  respect  to  the  taxpayer,  before  the  close  of  the  estimated 

usef.  -which  was  taken  into  account  In  eoi}>pv.ting  such  qualified 

inve--;; 

(c)  term    "recapture   deterrninat^on"    )neans    a   reccr.iputafion 

made  ;liis  paragrapli. 


I 


I 
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Sec.  1.^7-2.  "DISPOSITION"  AND  "CESSATION".  • 

(b)  Leased  property — (1)  In  general.  For  purposes  of  para- 
graph (a)  of  §  1.47-1,  generally  the  mere  leasing  of  section  38  property 
by  a  less<,ir  wlio  took  the  basis  of  such  property  into  account  in  comput- 
ing his  qualified  investment  for  the  credit  year  shall  not  be  considered 
to  be  a  disposition.  However,  in  a  case  where  a  lease  is  treated  as  a  sale 
for  income  tax  purposes  such  transaction  is  considered  to  be  a  disposi- 
tion. liCased  section  3S  property  ceases  to  be  section  3S  property  with 
respect  to  t!;o  lessor  if,  in  any  taxable  year  subsequent  to  the  credit 
year,  such  property  would  not  qualify  as  section  3S  property  (as  de- 
fined in  §  3.48-1)  in  the  hands  of  the  lessor,  tlie  lessee,  or  any  sub- 
lessee. Thus,  if,  in  a  taxable  year  subsequent  to  the  credit  year,  a 
lessee  uses  tlie  property  predominantly  outside  the  United  States,  such 
property  shall  be  considered  to  have  ceased  to  be  section  38  property 
with  resjiect  to  the  lessor. 

(2)  Y/hcre  lessor  elects  to  treat  lessee  as  purchaser.  For  purposes 
of  paragraph  (a)  of  §  1.47-1,  if,  under  §  1.48-4,  the  lessor  of  new  section 
38  properly  made  a  valid  election  to  treat  the  lessee  as  having  pur- 
chased such  property  for  purposes  of  tlie  credit  allowed  by  section  38, 
the  following  rules  apply  in  determining  whether  such  property  is  dis- 
posed of,  or  otherwise  ceases  to  be  section  38  property  with  respect  to 
the  lessee : 

(i)  Generally,  a  mere  disposition  by  tlie  lessor  of  property  subject 
to  a  lease  shall  not  be  considered  to  be  a  disposition  by  the  lessee. 

(ii)  If  the  lessor  makes  a  disposition  of  property  subject  to  a  lease 
to  a  person  who  may  not,  under  §  1.48-4,  make  a  valid  election  to  treat 
the  lessee  as  having  purchased  such  property  for  purposes  of  the  credit 

allowed  by  section  3S  (such  as  a  person  described  in  paragraph  (a)  (5) 
of  §  1.48-4),  such  property  shall  be  considjred  to  have  ceased  to  be 
section  33  property  with  respect  to  the  lessee  on  the  date  of  such  dis- 
position. 

(iii)  If  a  lease  is  terminated  and  the  property  is  transferred  by  the 
lessee  to  the  lessor  or  to  any  other  person,  such  transfer  shall  be  con- 
sidered ^0  b?  a  disposition  by  the  lessee. 

(iv)  If  the  lessee  actually  purchases  sucli  property  in  the  credit 
year  or  in  a  texnble  year  subsequent  to  the  credit  year,  such  purchase 
shall  not  bo  considered  to  be  a  disposition. 

(v)  The  property  ceases  to  be  section  38  property  with  respect  to 
the  lessee  if  in  any  taxable  year  subsequent  to  the  credit  year  such 
property  would  not  qualify  as  section  38  property  (as  defined  in 
§  1.48-1)  in  the  hands  of  the  lessor,  the  lessee,  or  any  sublessee.  Tims, 
for  example,  if,  in  a  taxable  year  subsequent  to  the  credit  year,  a  sub- 
lessee uses  the  property  predominantly  outside  the  United  States,  the 
property  ceases  to  be  section  38  properly  with  i-espeet  to  the  lessee. 

Sec.    1.^7-3.     EXCEPTIONS  TO  THE  APPLICATION  OF  §  1.^7-1^ 

(g)  {3y.ie-and-lcaseback  transr.ction?.  Notwithstanding  the  provi- 
sions of  §1.47-2,  relating  to  "disposition"  and  "cessation",  paragraph 
(a)  of  §  1.47-1  shall  not  apply  where  section  38  property  is  disposed 
of  and  as  part  of  the  same  transaction  is  leased  back  to  the  vendor  even 
thoujch  gain  cr  loss  is  recognized  to  the  vendor-lessee  and  the  property 
ceases  to  bo  subjt;ct  to  depreciation  in  his  hands.  If  paragraph  (a)  of 
§  1.47-1  applies  with  respect  to  such  property  subsequent  to  the  trans- 
action, the  actual  useful  life  shall  begin  with  the  date  on  VNhioh  such 
pryperty  was  fif.sL  placed  in  service  by  the  venclor-lessro  as  owner. 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


No.  22,751 
DON  R.  THOMPSON  and  >aLDRED  THOMPSON, 

Petitioners 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent 


ON  PETITION  FOR  REVIEW  OF  THE  DECISION  OF  THE 
TAX  COURT  OF  THE  UNITED  STATES 


BRIEF  FOR  THE  RESPONDENT 


STATEMENT  OF  THE  ISSUE  PRESENTED 
Whether  the  Tax  Court  was  correct  in  holding  that  the  taxpayers 
are  not  entitled  to  an  investment  credit,  under  Sections  38  and  46 
of  the  Internal  Revenue  Code  of  1954,  on  the  reacquisition  and  use  of 
depreciable  assets,  which  they  had  previously  owned  and  used,  which 
they  had  sold  on  April  2,  1962,  and,  which  they  had  reacquired  through 
foreclosure  proceedings  on  April  4,  1963. 
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STATEMENT  OF  THE  CASE 
This  appeal  involves  federal  income  taxes  for  the  taxable  year 
1963  in  the  amount  of  $2,164.01,  plus  interest.   (I-R.  113.)   The 
Commissioner  mailed  a  notice  of  deficiency  to  the  taxpayers  on 
December  8,  1965.   (I-R.  5.)   On  February  28,  1966,  the  taxpayers 
filed  a  petition  for  redetermination  of  the  deficiency  with  the 
Tax  Court.   (I-R.  1-13.)   The  Tax  Court  entered  its  decision  on 
February  5,  1968,  sustaining  the  Commissioner's  deficiency  determinat 
with  respect  to  the  issue  on  appeal,  but  determined  overpayments 

as  to  agreed  adjustments.   (I-R.  109-110.)   On  February  19,  1968,  the 
taxpayers  filed,  with  the  Clerk  of  the  Tax  Court,  a  petition  for 
review  of  the  Tax  Court's  decision  by  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  (I-R.  111-114.)   Jurisdiction  is 
conferred  on  this  Court  by  Section  7482  of  the  Internal  Revenue 
Code  of  1954.  _ 

The  facts  relevant  to  this  petition  for  review,  found  by  the 
Tax  Court  (I-R.  94-96) ,  some  of  which  were  stipulated  (I-R.  20-92) , 
are  as  follows : 

Taxpayers,  Don  R.  Thompson  and  Mildred  Thompson,  are  husband 
and  wife,  whose  legal  residence  was  Tucson,  Arizona,  at  the  time  the] 
filed  their  petition  for  redetermination  of  the  deficiency  with  the 
Tax  Court.   They  filed  joint  federal  income  tax  returns  for  the 
calendar  year  1963  with  the  District  Director  of  Internal  Revenue  at 
Phoenix,  Arizona.   (I-R.  95.) 
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On  December  A,  1957,  taxpayers  entered  into  a  lease  agreement 
with  the  ovmers  of  certain  premises  located  in  Tucson,  Arizona,  for 

a  period  of  over  eight  years.   Shortly,  thereafter,  taxpayers  began 
conducting,  on  these  premises,  a  business  known  as  Redwood  Lodge. 

(I-R.  95.) 

On  April  2,  1962,  taxpayers  sold  the  business  known  as  Redwood 
Lodge,  including  all  personal  property  used  in  connection  therewith, 
to  Redwood  Gay  Nineties  Lodge,  a  corporation.   To  secure  a  portion  of 
the  purchase  price,  a  note  and  chattel  mortgage  were  given  to 
taxpayers.   (I-R.  95.) 

The  purchasers  failed  to  make  payments  on  the  note,  and  on 
April  4,  1963,  just  one  year  after  the  sale,  the  mortgage  was  fore- 
closed.  (I-R.  95.) 

Neither  the  Redwood  Gay  Nineties  Lodge  Corporation  nor  its 
shareholders  were  related  to  taxpayers  within  the  meaning  of  either 
Section  267  or  707(b)  of  the  Internal  Revenue  Code  of  1954.   (I-R.  95.) 

As  a  result  of  the  foreclosure  by  taxpayers,  they  reacquired 
$46,371.71  of  tangible  personal  property  with  a  useful  life  of  seven 
years.   This  property  was  the  very  same  personal  property  which  they 
had  owned  and  used  in  connection  with  their  business  prior  to  the 
aforementioned  sale  of  April  2,  1962.   (I-R.  95-96.)   All  of  the 
reacquired  property  was  also  originally  purchased  by  taxpayers  prior 
to  January  1,  1962,  the  date  on  which  the  investment  credit  became 
effective.   (I-R.  101.) 
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Taxpayers  began  using  the  reacquired  property  again  In  1963 
(I-R.  95) ,  and  they  claimed  an  Investment  credit  In  connection  with  the 
reacqulsltlon  of  such  property  on  their  1963  tax  return  (I-R.  24-37). 

The  Commissioner,  In  his  deficiency  notice  of  December  8,  1965, 
determined  that  none  of  the  assets  acquired  in  connection  with  the 
repossession  of  the  Redwood  Lodge  qualified  for  an  Investment  credit 
under  Section  38,  et  seq.,  of  the  Internal  Revenue  Code.  (I-R.  8.) 

The  Tax  Court  sustained  the  Commissioner's  position.   (I-R.  101.) 
SUMMARY  OF  ARGUMENT 

The  Tax  Court's  holding  that  taxpayers  are  not  entitled  to  an 
investment  credit  in  the  present  situation,  based  on  the  plain  and 
unambiguous  language  of  Section  A8(c)(l)  of  the  Internal  Revenue  Code, 
is  correct.   This  section  of  the  Code  expressly  denies  the  investment 
credit  to  a  taxpayer  who  acquires  property  and  then  permits  it  to  be 
used  by  a  person  who  used  the  property  before  taxpayer  acquired  It. 
Taxpayers  in  the  present  situation  used  the  $46,371.71  of  assets 
before  the  1963  acquisition  through  foreclosure,  from  1957  to  1962. 
They  were  also  the  ones  using  the  property  after  the  acquisition  in 
1963.   They  thus  come  fully  within  the  exclusionary  language  of 
Section  48(c)(1) . 

Contrary  to  taxpayers'  arguments,  the  legislative  history  and 
the  Regulations  promulgated  under  Section  48(c)(1)  do  not  conflict 
with  the  Commissioner's  position.   The  Regulations  merely  repeat  the 
language  of  the  statute.   The  legislative  history  indicates  that 
Section  48(c)(1)  was  enacted  '"to  prevent  abuse"  of  the  investment 
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credit.   The  present  situation  would,  in  fact,  result  in  an  abuse 

of  the  investment  credit  in  several  ways  if  taxpayers'  contentions 

are  upheld.   For  example,  the  credit,  which  was  enacted  to  encourage 

investment  in  newly  acquired  assets  after  1961,  could  be  availed  of 

by  taxpayers,  who  invested  no  additional  funds  in  the  property  after 

1957.   The  Tax  Court's  opinion  should  therefore  be  affirmed. 

ARGUMENT 

THE  TAX  COURT  CORRECTLY  HELD  THAT  TAXPAYERS 
ARE  NOT  ENTITLED  TO  AN  INVESTMENT  CREDIT  ON 
THE  REACQUISITION  AND  USE  OF  ASSETS,  PREVIOUSLY 
ACQUIRED  BY  THEM  IN  1957  AI^ID  SOLD  IN  1962, 
AND  REACQUIRED  THROUGH  FORECLOSURE  PROCEEDINGS 
IN  1963 

A.   Under  the  clear  and  unambiguous  language  of 
the  statute,  the  reacquired  property  does  not 
qualify  for  an  investment  credit 

The  sole  issue  presented  for  review  is  whether  the  $46,371.71 

of  personal  property  reacquired  by  the  taxpayers  in  1963  qualifies 

for  an  investment  credit.   (I-R.  112.)    In  1962,  "to  encourage 

modernization  and  expansion  of  the  Nation's  productive  facilities  and 

thereby  improve  the  economic  potential  of  the  country,"   Sections  38 

and  46  through  48,  all  Appendix,  infra,  granting  an  investment  credit 

for  certain  depreciable  property  acquired  or  constructed  by  a 

taxpayer,  were  added  to  the  Internal  Revenue  Code  of  1954  by  Section  2 

of  the  Revenue  Act  of  1962,  P.L.  87-834,  76  Stat.  960.   S.  Rep. 

No.  1881,  87th  Cong.,  2d  Sess.,  p.  11  (1962-3  Cum.  Bull.  707,  717). 

To  qualify  for  the  credit  (which  is  applied  against  the  tax  liability 

itself,  thereby  directly  reducing  such  liability),  the  property  must 

have  a  useful  life  of  four  years  or  more,  and  it  must  be  personal 

property.   Section  48(a). 
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Although  the  Investment  credit  is  primarily  designed  to  encourage 
investment  in  new  production  facilities,  a  limited  credit  is  available 
for  used  depreciable  property  which  is  newly  acquired  during  the 
taxable  year.   However,  no  more  than  $50,000  of  such  property  may 
qualify  for  the  credit  in  any  taxable  year.   Section  48(c)(1)  and  (2). 
Such  a  limited  credit  was  considered  necessary  "because  of  the  greater 
dependence  of  small  business  on  used  property"  as  a  means  of  expanding 
productive  facilities.   H.  Rep.  No.  1447,  87th  Cong.,  2d  Sess.,  p.  9 
(1962-3  Cum.  Bull.  405,  413.) 

Section  48(c)(1)  defines  the  term  "used  section  38  property" 
for  the  purposes  of  the  investment  credit.   It  specifically  and 
unambiguously  provides  that,  for  purposes  of  the  investment  credit, 
"Property  shall  not  be  treated  as  'used  section  38  property'  if, 
after  its  acquisition  by  the  taxpayer,  it  is  used  by  a  person  who 
used  such  property  before  such  acquisition  *  *  *." 

The  property  which  taxpayers  seek  to  qualify  for  the  investment 
credit  is  clearly  ineligible  for  such  treatment  under  the  narrow 
statutory  definition  of  "used  section  38  property."  The  property 
here  was  purchased  in  1957  and  used  steadily  by  the  taxpayers  until 
1962,  when  they  sold  it.   They  reacquired  the  property  in  1963  and 
began  using  it  again.   Thus,  the  property  in  issue  was  being  used 
by  a  person  who  used  it  before  the  acquisition,  within  the  very 
language  of  Section  48(c)(1). 
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Taxpayers  contend  (Br.  10),  however,  that  the  relevant  portion  of 

the  statute,  quoted  above,  is  ambiguous,  and  that  it  should  be 

interpreted  as  if  Congress  had  inserted  the  word  "immediately"  twice 

in  the  sentence ,  thus  making  it  read  as  follows : 

Property  shall  not  be  treated  as  "used  section  38 
property"  if,  immediately  after  its  acquisition  by  the 
taxpayer,  it  is  used  by  a  person  who  used  such  property 
immediately  before  such  acquisition  *  *  *. 
(Underlined  words  added  by  taxpayers.) 

Taxpayers  would  then  argue  that  since  they  did  not  use  the 
reacquired  property  "immediately"  before  they  acquired  it  by  way  of 
the  foreclosure  (i.e.,  they  used  it  up  to  one  year  before  the 
reacquisition) ,  the  statutory  restriction  would  not  apply  to  them. 

Taxpayers'  novel  attempt  to  encourage  this  Court  to  invade  the 
legislative  province  of  Congress  and  alter  the  plain  and  direct 
language  of  a  statute  is  unfounded  as  both  a  legal  and  historical 
proposition.   See,  e.g.,  1  Mertens ,  Law  of  Federal  Income  Taxation 
(Rev.  ed.),  Sec.  3.02,  p.  4,  fn.  14:   "meaning  may  not  be  interpolated 
where  the  statutory  language  is  unequivocal  and  where  liberal 
interpretation  leads  to  no  absurdity  'so  gross  as  to  shock  the  general 
moral  or  common  sense,'  see  Girard  Inv.  Co.  v.  Comm. ,  122  F  2d  843 
(CCA  3rd,  1941)."   Also  see  opinion  of  Justice  Brandeis  in  Iselin  v. 
United  States,  270  U.S.  245  (1926).   Taxpayers  point  to  no  ambiguity 
in  the  second  portion  of  the  above-quoted  sentence.   Instead,  they 
merely  claim  that  "if  the  word  'immediately'  is  to  be  implied  as  a 
modifier  to  'after  its  acquisition,'  it  seems  consistent  that  it 
might  be  implied  as  a  modifier  to  'before  such  acquisition  as  well'." 
(Br.  10.) 
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We  see  no  reason,  based  in  law  or  logic,  for  concluding  that  any 
portion  of  the  statute  implies  the  word  " immediately."   If  Congress 
had  intended  to  convey  the  idea  of  immediacy,  it  would  have  done  so  by 
including  the  word  "immediately"  in  the  statute  itself,  as  it  has 
done  on  many  previous  occasions.   See,  e.g..  Section  351(a)  of  the 
Internal  Revenue  Code  of  1954,  "immediately  after;"  Section  355(a)(1) 
(A)(ii)  of  the  Internal  Revenue  Code  of  1954,  "immediately  before." 
There  is  no  reason  why  it  should  have  acted  differently  in  connection 
with  Section  48(c)(1). 

Contrary  to  taxpayers'  contentions,  there  is  nothing  in  the 

Regulations  which  conflicts  with  the  Commissioner's  position  here. 

As  the  Tax  Court  noted  (I-R.  100) : 

It  [Treasury  Regulations,  Section  1.48-3]  repeats  the 
exact  words  of  the  statute  with  perhaps  the  qualification 
that  property  shall  not  be  considered  as  used  by  a 
person  before  its  acquisition  if  such  property  was  used 
only  on  a  'casual'  basis  by  such  person.   The  latter 
qualification  could  hardly  apply  to  petitioners  for 
they  used  the  property  reacquired  on  April  4,  1963, 
from  about  December  4,  1957,  to  April  2,  1962,  which 
would  be  more  than  a  casual  use. 

Although  an  inquiry  into  the  legislative  history  of  the  invest- 
ment credit  will  lend  further  support  to  the  Commissioner's  position, 
this  Court  needs  to  go  no  further  than  the  clear  and  definite  wording 
of  Section  48(c)(1)  to  affirm  the  decision  of  the  Tax  Court. 
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B.   The  spirit  of  the  statute,  which  Is  manifested 

in  its  lepjlslatlve  history  and  In  the  Regulations 
promulgated  thereunder,  supports  a  denial  of  the 
investment  credit  in  the  present  situation 

The  following  reason  was  given  by  the  House  Ways  and  Means 

Committee  for  including  the  sentence  in  question  here  as  part  of  the 

Section  48(c)(1)  definition  of  used  property  (H.  Rep.  No.  1447,  supra, 

p.  10  (1962-3  Cum.  Bull.  405,  414)): 

To  prevent  abuse,  however,  there  has  been  omitted  from 
the  term  "used  property,"  available  for  the  credit  that 
which  is  used  by  a  person  who  used  the  property  before 
such  acquisition  *  *  *. 

The  Committee  Report  then  goes  on  to  cite  three  examples  where 
such  an  "abuse"  might  have  existed,  were  it  not  for  the  narrow 
definition  of  used  property  which  this  sentence  provides,  and  these 
examples  are  repeated  in  the  Treasury  Regulations  on  Income  Tax, 
Section  1.48-3,  Appendix,  infra. 

It  may  be  that  these  three  examples  all  involve  situations  where 
the  person  using  the  property  after  the  acquisition  happens  to  be  the 
same  person  who  used  it  Immediately  before  the  acquisition.   Neverthe- 
less, these  examples  do  not,  by  any  means,  intend  to  Illustrate  the 
necessity  for  immediacy,  but  instead,  show  that  the  credit  is  not 
available  where  an  asset  acquisition  does  not  result  in  the  expansion 
or  modernization  of  the  user's  productive  facilities.   Since  the 
investment  credit  was  enacted  to  promote  economic  growth  (S.  Rep. 
No.  1881,  supra,  p.  11  (1962-3  Cum.  Bull.  707,  717)),  it  should  not  be 
available  when  an  asset  acquisition  does  not  result  in  the  economic 
growth  and  expansion  of  the  user's  productive  facilities. 
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The  sale  and  leaseback,  the  purchase  by  a  lessee  of  the  leased 
property,  and  the  purchase  by  a  lessor  of  property  subject  to  a 
continuing  lease  (which  are  the  three  examples  cited  in  the  Committee 
Reports  and  in  the  Regulations)  result  in  no  actual  economic  growth, 
in  no  additional  commitment  by  a  producer  to  newly  acquired  assets. 
The  investment  credit  is  therefore  not  available  in  these  situations. 

If  the  rationale  behind  the  Regulations  is  applied  to  the 
present  situation,  it  becomes  even  clearer  that  the  investment  credit 
should  not  be  permitted.   Taxpayers  committed  funds  for  the  purchase 
of  the  property  in  1957  and  used  it  in  their  business  for  five  years. 
If  the  investment  credit  had  been  in  effect  at  that  time,  it  would 
have  been  available  to  them,  since  they  had  taken  an  action  which  the 
credit  is  designed  to  encourage;  they  had  committed  funds  for  the 
purchase  of  capital  assets,  thereby  expanding  their  productive 
facilities.   In  1963,  however,  when  taxpayers  reacquired  the  property 
to  which  $46,371.71  of  their  funds  had  remained  committed  over  the 
years,  they  engaged  in  no  activity  which  could  be  labeled  an  expansion 
or  modernization  of  productive  facilities.   Having  committed  no  new 
funds  or  additional  credit  to  the  acquisition  of  the  assets  in  1963, 
taxpayers  should  be  denied  use  of  the  investment  credit  to  prevent 
abuse. 
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The  facts  in  this  case  reveal  still  another  abuse  involved  in 
permitting  the  taxpayers  an  investment  credit  on  the  reacquired  property. 
They  committed  funds  to  the  property  in  1957,  when  no  investment  credit 
was  available.   From  1957  through  1963,  these  same  funds  remained 
committed  to  this  same  property.   The  investment  credit  was  enacted  in 
1962  and  was  to  apply  to  "used  property  which  is  newly  acquired"  after 
December  31,  1961.   H.  Rep.  No.  14A7,  supra,  p.  9  (1962-3  Cum.  Bull. 
405,  413).   The  sale  and  subsequent  foreclosure  by  taxpayers  should  not 
enable  them  to  claim  a  credit  which  was  designed  to  encourage  additional 
investment  after  December  31,  1961.   Thus,  the  purpose  of  the  statute 
as  well  as  its  clear  language  would  be  subverted  if  taxpayers  were 
permitted  an  investment  credit  in  the  present  case. 

Taxpayers'  argument  based  on  the  recapture  Regulations  (Br.  14-15) 
is  not  only  a  distortion  of  the  legislative  history  of  the  statute,  but 
is  also  the  result  of  an  inaccurate  reading  of  those  Regulations.   Tax- 
payers contend  that  in  each  example  provided  by  Treasury  Regulations, 
Section  1.48-3(a),  to  illustrate  the  "abuse"  which  Section  48(c)(1)  is 
designed  to  avoid,  the  investment  credit  is  denied  to  the  new  owner 
because  under  Treasury  Regulations,  Sections  1.47-2(b)(2)  and  1.47-3(g), 
both  Appendix,  infra,  these  precise  fact  situations  present  instances 
where  there  is  no  investment  credit  recapture  by  the  Government  from 
the  original  owner  or  user  prior  to  the  change  of  ownership.   (i.e.  ,  the 
change  of  ownership  is  not  considered  a  "disposition"  or  "cessation"  of 
one's  interest  in  Section  38  property.)   According  to  the  taxpayers, 
then.  Section  48(c)(1)  was  enacted  to  prevent  the  possibility  of  two 
investment  credits  on  the  same  property  at  the  same  time,  by  denying  the 
credit  to  the  purchaser. 
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To  begin  with,  it  should  be  noted  that  taxpayers  are  incorrect  in 
their  basic  premise  that  the  three  examples  in  Section  1.48-3 (a)  of  the 
Regulations  each  involve  a  situation  where  there  is  no  recapture  of 
the  investment  credit  when  the  change  in  ownership  occurs.   In  fact, 
one  of  the  cases,  that  of  the  sale  by  a  lessor  who  has  not  elected 
under  Section  48(d)  to  treat  his  lessee  as  the  investor  to  a  purchaser 
who  continues  leasing  to  the  same  lessee,  will  result  in  a  recapture 
of  the  investment  credit  by  the  lessor  (according  to  Treasury 
Regulations,  Section  1.47-2 (b) (2)  ,  only  if  the  election  had  been 
made,  would  there  be  no  recapture),  and  a  denial  of  the  credit  to 
the  purchaser  under  Section  48(c)(1),  because  the  property  is  being  used 
by  the  same  person  before  and  after  the  sale.   It  follows  that 
Section  48(c)(1)  cannot  be  called  a  mere  remedy  for  the  recapture  abuse. 

As  a  historical  proposition,  taxpayers'  recapture  argument  is 
especially  deficient.   They  contend  that  Section  48(c)(1),  which  was 
enacted  in  1962,  was  designed  to  correct  a  possible  abuse  created 
by  Treasury  Regulations,  Section  1.47-2  (b)(2)  and  Section  1.47-3(g), 
both  of  which  were  promulgated  in  1967.   It  is  immediately  apparent 
that  a  prior  statute  could  not  have  been  intended  to  correct  a 
subsequent  Regulation. 

Finally,  taxpayers'  assertion  that  the  Commissioner's  position  is 
a  deterrent  to  deferred  payment  sales  is  correct  only  to  the  extent 
that  the  investment  credit  recapture  provisions  act  as  a  deterrent  to 
all  sales  of  Section  38  property  before  the  expiration  of  their  useful 
lives.   Taxpayers,  thus,  rather  inadvertently  bring  out  the  thrust 
of  the  Commissioner's  position:  the  investment  credit  is  meant  to  apply 
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to  investment  situations  and  not  sale  transactions.   When  a  taxpayer 
invests  in  a  depreciable  asset  and  begins  using  it,  he  can  claim  an 
investment  credit  for  that  asset.   Once  having  had  the  opportunity 
to  take  a  credit  for  the  investment  in  that  asset,  however,  he  may  not 
sell  it  and  buy  it  back  and  claim  a  second  investment  credit  for  the 
same  asset.   The  second  purchase  is  not  considered  an  investment  in 
"used  section  38  property"  under  the  plain  and  unambiguous  language  of 
Section  48(c)(1) .  _^/ 

CONCLUSION 

For  the  above  reasons,  the  Tax  Court's  decision  should  be  affirmed. 

Respectfully  submitted, 

MITCHELL  ROGOVIN, 

Assistant  Attorney  General, 

LEE  A.  JACKSON, 
ELMER  J.  KELSEY, 
Attorneys , 

Department  of  Justice, 
Washington,  D.C.   20530. 

DECEMBER,  1968. 


*/  Taxpayers  claim  (Br.  5.)  that  at  trial,  the  Commissioner's 
attorney  admitted  that  they  should  have  the  investment  credit  available 
to  them.   No  such  admission  was  ever  made,  as  a  reading  of  the 
transcript  will  reveal,  and  the  Tax  Court's  failure  to  find  or  even 
mention  the  existence  of  such  an  admission  should  be  affirmed.   When 
read  in  context ,  the  sentence  excised  by  taxpayers  from  the  Transcript 
of  the  Tax  Court  proceedings  indicates  only  that  the  Commissioner 
was  willing  to  treat  the  repossession  as  a  purchase  for  purposes  of 
the  investment  credit,  since  he  was  treating  it  as  a  purchase  for 
purposes  of  computing  gain,  and  that  it  was  not  the  intent  of  Congress 
to  deny  an  investment  credit  in  a  repossession  merely  because  it  is 
technically  not  a  purchase.   (II-R.  7.) 
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APPENDIX 

Internal  Revenue  Code  of  1954: 

SEC.  38  [as  added  by  Sec.  2,  Revenue  Act  of  1962,  P.L.  87-83A, 

76  Stat.  960].   INVESTMENT  IN  CERTAIN  DEPRECIABLE  PROPERTY. 

(a)   General  Rule. — There  shall  be  allowed,  as  a  credit 
against  the  tax  imposed  by  this  chapter,  the  amount  determined 
under  subpart  B  of  this  part. 


(26  U.S.C.  196A  ed. ,  Sec.  38.) 

SEC.  46  [as  added  by  Sec.  2,  Revenue  Act  of  1962,  supra] . 
AMOUNT  OF  CREDIT. 

(a)   Determination  of  Amount. — 

(1)   General  rule. — The  amount  of  the  credit  allowed  by 
section  38  for  the  taxable  year  shall  be  equal  to  7  percent 
of  the  qualified  investment  (as  defined  in  subsection  (c)). 


(c)   Qualified  Investment. — 

(1)  In  general. — For  purposes  of  this  subpart,  the 
term  "qualified  investment"  means,  with  respect  to  any 
taxable  year,  the  aggregate  of — 

(A)  the  applicable  percentage  of  the  basis  of 
each  new  section  38  property  *   *  *   plus 

(B)  the  applicable  percentage  of  the  cost  of 
eacli  used  section  38  property  (as  defined  in  section 
48(c)(1))  placed  in  service  by  the  taxpayer  during 
such  taxable  year. 

(2)  Applicable  percentage. — For  purposes  of  paragraph 
(1) ,  the  applicable  percentage  for  any  property  shall  be 
determined  under  the  following  table: 

If  the  useful  life  is —      The  applicable  percentage  is — 

4  years  of  more  but  less  than  6  years....  33  1/3 
6  years  or  more  but  less  than  8  years....  66  2/3 
8  years  or  more 100 


(26  U.S.C.  1964  ed.,  Sec.  46.) 
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SEC.  47  [as  added  by  Sec.  2,  Revenue  Act  of  1962,  supra] . 
CERTAIN  DISPOSITIONS,  ETC.,  OF  SECTION  38  PROPERTY. 

(a)   General  Rule. — Under  regulations  prescribed  by  the 
Secretary  or  his  delegate — 

(1)   Early  disposition,  etc. — If  during  any  taxable 
year  any  property  is  disposed  of,  or  otherwise  ceases  to 
be  section  38  property  with  respect  to  the  taxpayer,  before 
the  close  of  the  useful  life  which  was  taken  into  account 
in  computing  the  credit  under  section  38,  then  the  tax 
under  this  chapter  for  such  taxable  year  shall  be  increased 
by  an  amount  equal  to  the  aggregate  decrease  in  the  credits 
allowed  under  section  38  for  all  prior  taxable  years  which 
would  have  resulted  solely  from  substituting,  in  determining 
qualified  investment,  for  such  useful  life  the  period 
beginning  with  the  time  such  property  was  placed  in  service 
by  the  taxpayer  and  ending  with  the  time  such  property 
ceased  to  be  section  38  property. 


(26  U.S.C.  1964  ed..  Sec.  47.) 

SEC.  48  [as  added  by  Sec.  2,  Revenue  Act  of  1962,  supra]. 
DEFINITIONS;  SPECIAL  RULES. 


(c)   Used  Section  38  Property. — 

(1)   In  general. — For  purposes  of  this  subpart,  the  term 
"used  section  38  property"  means  section  38  property  acquired 
by  purchase  after  December  31,  1961,  which  is  not  new  section 
38  property.   Property  shall  not  be  treated  as  "used  section 
38  property"  if,  after  its  acquisition  by  the  taxpayer,  it 
is  used  by  a  person  who  used  such  property  before  such 
acquisition  (or  by  a  person  who  bears  a  relationship  described 
in  section  179(d)(2)(A)  and  (B)  to  a  person  who  used  such 
property  before  such  acquisition). 

(a)   Dollar  limitation. — 

(A)   In  general. — The  cost  of  used  section  38 
property  taken  into  account  under  section  46(c)(1)(B) 
for  any  taxable  year  shall  not  exceed  $50,000.  *  *  * 


(26  U.S.C.  1964  ed.,  Sec.  48.) 
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Treasury  Regulations  on  Income  Tax  (1954  Code) : 
§  1.47-2   "Disposition"  and  "cessation". 
*  *  -k 

(b)   Leased  property — (1)  In  general.  *  *  * 

(2)   Where  lessor  elects  to  treat  lessee  as  purchaser. 
For  purposes  of  paragraph  (a)  of  §  1.47-1,  if,  under  §  1.48-4, 
the  lessor  of  new  section  38  property  made  a  valid  election  to 
treat  the  lessee  as  having  purchased  such  property  for  purposes 
of  the  credit  allowed  by  section  38,  the  following  rules  apply 
in  determining  whether  such  property  is  disposed  of,  or 
otherwise  ceases  to  be  section  38  property  with  respect  to  the 
lessee : 

(i)   Generally,  a  mere  disposition  by  the  lessor  of 
property  subject  to  a  lease  shall  not  be  considered  to  be  a 
disposition  by  the  lessee. 


(iii)   If  a  lease  is  terminated  and  the  property  is 
transferred  by  the  lessee  to  the  lessor  or  to  any  other  person, 
such  transfer  shall  be  considered  to  be  a  disposition  by  the 
lessee. 

(iv)   If  the  lessee  actually  purchases  such  property  in 
the  credit  year  or  in  a  taxable  year  subsequent  to  the  credit 
year,  such  purchase  shall  not  be  considered  to  be  a  disposition. 


(26  C.F.R. ,  Sec.  1.47-2.) 

§  1.47-3  Exceptions  to  the  application  of  §1.47-1. 

*  *  * 

(g)   Sale-and- leaseback  transactions.   Notwithstanding 
the  provisions  of  §1.47-2,  relating  to  "disposition"  and  "cessation", 
paragraph  (a)  of  §1.47-1  shall  not  apply  where  section  38  property 
is  disposed  of  and  as  part  of  the  same  transaction  is  leased 
back  to  the  vendor  even  though  gain  or  loss  is  recognized  to 
the  vendor-lessee  and  the  property  ceases  to  be  subject  to 
depreciation  in  his  hands.  *  *  * 

(26  C.F.R. ,  Sec.  1.47-3.) 
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§1.48-3  Used  section  38  property. 

(a)   In  general.   (1)   Section  48(c)  provides  that  "used 
section  38  property"  means  section  38  property  acquired  by 
purchase  after  December  31,  1961,  which  is  not  "new  section  38 
property".  *  *  * 

(2)(i)   Property  shall  not  qualify  as  used  section  38  property 
if,  after  its  acquisition  by  the  taxpayers,  it  is  used  by  (a) 
a  person  who  used  such  property  before  such  acquisition,  *  *  * 
Thus,  for  example,  if  property  is  used  by  a  person  and  is  later 
sold  by  him  under  a  sale  and  lease-back  arrangement,  such 
property  in  the  hands  of  the  purchaser-lessor  is  not  used 
section  38  property  because  the  property,  after  its  acquisition, 
is  being  used  by  the  same  person  who  used  it  before  its  acquisition. 
Similarly,  where  a  lessee  has  been  leasing  property  and  sub- 
sequently purchases  it  (whether  or  not  the  lease  contains  an 
option  to  purchase) ,  such  property  is  not  used  section  38  property 
with  respect  to  the  purchaser  because  the  property  is  being 
used  by  the  same  person  who  used  it  before  its  acquisition.   In 
addition,  if  property  owned  by  a  lessor  is  sold  subject  to  the 
lease,  or  is  sold  upon  the  termination  of  the  lease,  the  property 
will  not  qualify  as  used  section  38  property  with  respect  to  the 
purchaser  if,  after  the  purchase,  the  property  is  used  by  a 
person  who  used  the  property  as  a  lessee  before  the  purchase. 

(11)   For  purposes  of  applying  subdivision  (1)  of  this 
subparagraph  *  *  *  property  shall  not  be  considered  as  used  by 
a  person  before  its  acquisition  if  such  property  was  used  only 
on  a  casual  basis  by  such  person. 


(26  C.F.R.,  Sec.  1.48-3.) 
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OPINION  BELOW 
The  opinion  of  the  district  court  (Honorable  Bruce  R. 
Thompson)  appears  at  pages  122-126  of  the  record.   Its  findings 
of  facts  and  conclusions  of  law  appear  at  R.  144-147. 

JURISDICTION 
Judgment  was  entered  on  December  19,  1967  (R.  147). 
Notice  of  appeal  was  filed  on  February  16,  1968  (R.  148).   The 
jurisdiction  of  this  Court  rests  on  28  U.S.C.  sec.  1291. 

ISSUE  PRESENTED 
1,  Whether  there  is  substantial  evidence  supporting 
the  decision  of  the  Secretary  of  the  Interior  cancelling  appel- 
lant's homestead  entry  because  it  did  not  meet  the  cultivation 
requirements  of  43  U.S.C.  sec.  164. 
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STATUTES  AND  REGULATIONS  INVOLVED 

The  Act  of  June  6,  1912,  37  Stat.  123,  43  U.S.C. 

sec.  164,  provides  in  pertinent  part: 

No  certificate  shall  be  given  or  patent 
issued  therefor  until  the  expiration  of  three 
years  from  the  date  of  such  entry;  and  if  at 
the  expiration  of  such  time,  or  at  any  time 
within  two  years  thereafter,  the  person  making 
such  entry,  or  if  he  be  dead  his  widow,  or 
in  case  of  her  death  his  heirs  or  devisee,  or 
in  case  of  a  widow  making  such  entry  her  heirs 
or  devisee,  in  case  of  her  death,  proves  by  him- 
self and  by  two  credible  witnesses  that  he,  she, 
or  they  have  a  habitable  house  upon  the  land 
and  have  actually  resided  upon  and  cultivated 
the  same  for  the  term  of  three  years  succeeding 
the  time  of  filing  the  affidavit  and  makes 
affidavit  that  no  part  of  such  land  has  been 
alienated,  except  as  provided  in  section  174 
of  this  title,  and  that  he,  she,  or  they  will 
bear  true  allegiance  to  the  Government  of  the 
United  States,  then  in  such  case  he,  she,  or 
they,  if  at  that  time  citizens  of  the  United 
States,  shall  be  entitled  to  a  patent,  as  in 
other  cases  provided  by  law:  -k  -k  -k   Provided 
further.  That  the  entr3mian  shall,  in  order  to 
comply  with  the  requirements  of  cultivation 
herein  provided  for,  cultivate  not  less  than 
one-sixteenth  of  the  area  of  his  entry,  be- 
ginning with  the  second  year  of  the  entry, 
and  not  less  than  one- eighth,  beginning  with 
the  third  year  of  the  entry  and  until  final 
proof,  except  that  in  the  case  of  entries 
under  section  218(f)  of  this  title,  double 
the  area  of  cultivation  herein  provided  shall 
be  required,  but  the  Secretary  of  the  Interior 
may,  upon  a  satisfactory  showing,  under  rules 
and  regulations  prescribed  by  him,  reduce  the 
required  area  of  cultivation:   *  •*■  *. 

The  Act  of  September  27,  1944,  58  Stat.  747,  as 

amended,  43  U.S.C.  sec.  279,  provides  in  pertinent  part: 
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Any  person  who  has  served  in  the  military 
or  naval  forces  of  the  United  States  for  a 
period  of  at  least  ninety  days  at  any  time  on 
or  after  September  16,  1940,  and  prior  to  the 
termination  of  the  Korean  conflict  as  deter- 
mined by  Presidential  proclamation  or  con- 
current resolution  of  the  Congress,  and  is 
honorably  discharged  from  the  military  or  naval 
forces  and  who  makes  homestead  entry  subsequent 
to  such  discharge  shall  have  the  period  of 
such  service,  not  exceeding  two  years,  con- 
strued to  be  equivalent  to  residence  and  cul- 
tivation upon  the  land  for  the  same  length  of 
time.  *  -k  -k     No  patent  shall  issue  to  any 
such  person  who  has  not  resided  upon  his  home- 
stead and  otherwise  complied  with  the  provisions 
of  the  homestead  laws  for  a  period  of  at  least 
one  year:   Provided,  That  such  compliance  shall 
include  bona  fide  cultivation  of  at  least  one- 
eighth  of  the  area  entered  under  the  homestead 
laws:   *  *  ''. 

STATEMENT 

This  is  an  appeal  from  an  order  of  the  district  court 
upholding  the  decision  of  the  Secretary  of  the  Interior  cancel- 
ling appellant's  homestead  entry.   The  relevant  facts  may  be 
summarized  as  follows: 

On  April  15,  1955,  Cecil  R.  Reed  filed  an  application 
(Nevada  034275)  under  the  homestead  laws,  to  enter  a  160-acre 
tract  of  public  land  in  Douglas  County,  Nevada  (R.  145).   On 
April  29,  1957,  Reed's  entry  was  allowed  after  the  lands  had 
been  classified  as  available  for  homestead  entry  under  43  C.F.R. 
sec.  296.4  (1954  ed.)  (R.  145). 
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On  May  11,  1961,  Reed  filed  an  application  for  a 
patent  to  the  lands  included  in  his  entry,  stating  that  he  had 
completed  two  years  of  military  service,  which  should  be 
credited  to  the  cultivation  time  requirements  under  the  Act 
of  September  27,  1944,  58  Stat.  747,  as  amended,  43  U.S.C. 
sec.  279.   On  April  18,  1962,  the  Department  of  the  Interior, 
pursuant  to  the  provisions  of  43  C.F.R.  sec.  1852.2  (formerly 
43  C.F.R.  sec.  221.67),  initiated  a  contest  proceeding,  charg- 
ing that  Reed  had  failed  to  comply  with  the  cultivation  re- 
quirements of  the  homestead  laws  (R.  145) .   A  hearing  was  held 
before  a  hearing  examiner  pursuant  to  the  provisions  of  43 
C.F.R.  sees.  1852.1  7(b),  1852.2  2  and  1852.3  (R.  146).   The 
hearing  examiner  dismissed  the  contest  proceeding  (R.  146). 
The  examiner  construed  the  Act  of  September  27,  1944,  58  Stat. 
747,  as  amended,  43  U.S.C.  sec.  279,  as  authorizing  the  cul- 
tivation of  only  one- sixteenth  of  the  area  entered  and  ruled 
that  the  cultivation  of  10  acres  in  1959  was  sufficient  for 
compliance.   The  hearing  examiner  reasoned  that  (R.  146): 

"*  *  -k   since  the  entryman  is  entitled  to 
two  years  of  military  credit  he  is  only 
required  to  cultivate  one -sixteenth  of  the 
160  acres  for  any  one  of  the  three  years 
(1958,  1959,  1960)  *  *  *.   There  is  no 
regulation  nor  decision  of  the  Department 
requiring  that  credit  for  military  service 
be  applied  to  any  particular  year  during 
the  statutory  life  of  the  entry  *  *  *." 
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The  hearing  examiner  also  held  that  there  was  no  necessity  for 
the  entrjnnan  (Reed)  to  show  that  he  had  developed  a  water  supply- 
adequate  for  the  160  acres,  stating  that  cultivation  of  one- 
sixteenth  of  the  160  acres  in  1959  met  this  requirement  of  the 
homestead  law  (R.  146) . 

The  decision  of  the  hearing  examiner  was  appealed  to 
the  Director  of  the  Bureau  of  Land  Management  who,  on  July  7, 
1964,  reversed  the  decision  of  the  hearing  examiner  (R.  146-147), 
The  Director  held  that  an  entr5mian  was  required  to  cultivate 
one-eighth  of  the  area  of  entry  as  required  by  43  U.S.C.  sec. 
164,  as  qualified  by  the  Act  of  September  27,  1944,  58  Stat. 
747,  as  amended,  43  U.S.C.  sec.  279,  and  that  the  entryman  did 
not  cultivate  the  required  amount  (R.  147) .   The  area  director 
also  held  that  the  entryman  failed  to  establish  adequate  irriga- 
tion facilities  in  a  situation  where  any  attempt  to  grow  crops 
without  the  benefit  of  irrigation  was  impossible,  indicating 

that  the  entry  was  not  made  or  maintained  in  good  faith  (R.  147) 

1/ 
The  decision  of  the  Director  was  affirmed  by  the  Secretary   on 

September  29,  1965  (R.  147).   The  Secretary  fully  analyzed  the 

evidence  before  him  (Admin.  Rec,  R.  95-100,  103-107).   The 

Secretary  noted  that  since  the  only  year  "in  which  the  entrjnnan 

purported  to  cultivate  20  acres  was  his  fourth  [April  1960- 

April  1961] ,  if  he  did  not  cultivate  20  acres  in  that  year,  his 


1/     We  use  the  term  "Secretary"  in  this  brief,  although  the 

decision  was  by  a  subordinate  acting  under  delegated 
authority.   24  Fed.  Reg.  1348. 
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final  proof  must  be  rejected  and  his  entry  cancelled"  (Admin. 

Rec,  R.  97).   The  Secretary  then  held  (Admin.  Rec,  R.  98): 

The  appellant's  allegation  that  he 
cultivated  and  planted  20  acres  of  oats  cannot 
be  accepted  as  substantiated.   The  land  ex- 
aminer, testifying  on  behalf  of  the  United 
States,  stated  that  when  he  visited  the  land 
on  January  5,  1962,  he  found  "approximately 
twenty  acres  of  partially  cleared  land"  (Tr.  29, 
38) ,  that  all  the  native  vegetation  had  not  been 
removed,  and  that  "sagebrush  was  still  left 
standing  in  the  fields,  which  would  interfere 
with  a  proper  tillage  or  cultivation  of  the 
fields"  (Tr.  38).   He  stated  that  he  saw  no 
evidence  of  tillage  for  a  crop  other  than 
native  grasses  (Tr.  39),  and  that  no  stubble 
of  any  oat  crop  at  all  was  on  the  land  (Tr,  40). 
If  an  oat  crop  had  been  grown  or  raised,  stubble 
would  have  remained  (Tr.  40), 

The  Secretary  also  noted  that  for  "cultivation  to 

satisfy  the  requirements  of  the  homestead  laws  it  must  be  boni 

fide  and  not  a  mere  pretense"  and  that  cultivation  without 

artificial  irrigation  when  artificial  irrigation  is  necessary 

for  production  of  crops  "cannot  be  considered  to  be  bona  fide 

since  it  cannot  be  calculated  to  produce  a  profitable  result" 

(Admin.  Rec,  R.  103,  104).   In  the  present  case  (Admin,  Rec. 

R.  103,  105-106): 

The  land  examiner  for  the  United  States 
testified  that  the  land  involved  is  "desert  in 
character,  lacking  nutrients,  and  requiring 
water  for  the  growth  of  crops"  (Tr.  31).   The 
climate  is  arid  in  nature"  (Tr.  31)  and  arti- 
ficial irrigation  is  indispensable  to  cultivate 
the  land  in  the  entry  and  produce  a  profitable 
crop  (Tr.  32). 

*      *      *      Vr       * 
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There  was  no  testimony  at  the  hearing 
that  irrigation  was  not  required  for  the 
successful  raising  of  a  crop  in  1961.   Ap- 
pellant admitted  that  the  oats  assertedly 
planted  that  year  did  not  mature  (Tr.  101) . 
Although  he  stated  that  the  land  in  his 
entry  did  "not  necessarily"  require  the 
application  of  water  in  order  to  produce 
a  crop,  he  said  it  would  produce  a  crop 
better  with  the  application  of  water  (Tr.  104), 
that  it  was  possible  that  the  reason  he  got 
such  an  insignificant  crop  was  due  to  lack  of 
water  and  that  he  "would  have  gotten  a  beauti- 
ful crop"  if  he  had  irrigated  the  20  acres 
(Tr.  106).   This  testimony  plainly  shows  that 
appellant  did  not  take  steps  reasonably  cal- 
culated to  produce  a  successful  crop  in  that 
he  omitted  perhaps  the  most  essential  step, 
the  application  of  water.   He  relied  wholly 
on  the  natural  rainfall  (Tr.  106)  which  is 
simply  not  adequate  for  successful  crop  pro- 
duction in  the  area. 

The  Secretary  concluded  (Admin.  Rec. ,  R.  106): 

Thus,  it  can  be  seen  that  the  appellant's 
purported  cultivation  here  was  neither  suf- 
ficient quantity-wise  nor  a  bona  fide  effort. 

On  November  29,  1965,  Reed  filed  a  complaint  in  the 

United  States  District  Court  for  the  District  of  Nevada  seeking 

review  of  the  Secretary's  decision  under  the  Administrative 

Procedure  Act,  5  U.S.C.  sec.  701  and  the  mandamus  statute,  28 

U.S.C.  sec.  1361.   At  the  trial,  after  argument  by  the  parties, 

the  case  was  submitted  on  the  administrative  record  (R.  122). 

On  July  6,  1967,  the  court  entered  an  order  entitled  "Order 

Granting  Summary  Judgment"  (R.  122),  analyzing  the  Secretary's 

decision  and  concluded  (R.  126): 
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Our  review  of  the  entire  record  and 
consideration  of  it  as  a  whole  has  per- 
suaded us  that  in  this  case,  the  Secretary 
has  shown  ample  reason  to  discount  the 
weight  of  the  evidence  produced  by  this 
plaintiff  and  has  properly  held  that  he 
has  failed  to  sustain  the  burden  of  proof. 

On  July  17,  1967,  Reed  moved  for  a  new  trial  (R.  127).   On 

December  19,  1967,  the  court  denied  Reed's  motion,  noting,  ho; 

ever,  that  it  had  incorrectly  entitled  its  order  of  July  6,  1! 

as  an  "Order  Granting  Summary  Judgment,"  since  no  such  motion 

had  been  made  (R.  144) ,  but  rather  the  parties  had  agreed  to 

submit  the  case  on  the  administrative  record  (R.  145).   The  c( 

corrected  its  technical  error  (R.  145)  and  filed  findings  of 

fact  and  conclusions  of  law  supplementing  its  previous  order 

(R.  144).   The  court  concluded  that  the  Secretary's  decision 

(R.  147): 

*  *  *  is  not  arbitrary,  is  not  unreasonable, 
is  supported  by  the  evidence,  is  in  accordance 
with  law,  and  was  rendered  without  infringement 
of  the  requirements  of  due  process  of  law. 

Judgment  was  entered  on  December  19,  1967  (R.  147).   This  app( 

followed  (R.  148). 

ARGUMENT 

THERE  IS  SUBSTANTIAL  EVIDENCE 
SUPPORTING  THE  SECRETARY'S  DECISION 
CANCELLING  REED'S  HOMESTEAD  ENTRY 

A.   The  only  issues  on  review  are  whether  the  Secre 

decision  is  based  on  substantial  evidence  and  his  interpretat: 

of  statutes  administered  by  him  is  reasonable.  -  We  note,  at 
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outset,  that  it  is  apparent  from  appellant's  briefs,  both  in 
this  Court  and  in  the  court  below,  that  appellant  misconstrues 

the  scope  of  review  of  administrative  decisions  under  the  tests 

2/ 
laid  down  by  the  courts.    Judicial  review  of  a  final  adminis- 
trative decision  of  the  Secretary  of  the  Interior  is  limited 
to  an  examination  of  the  record  before  the  agency.   Adams  v. 
United  States,  318  F.2d  861,  867  (C.A.  9,  1963);  Dredge  Corpora- 
tion V.  Penny ,  338  F.2d  456,  463  (C.A.  9,  1964).   The  Secretary 
of  the  Interior  is  charged  with  administration  of  statutes  re- 
lating to  the  public  domain,  and  his  interpretation  of  statutes 
and  regulations  relating  to  the  public  domain  may  not  be  set 
aside  unless  such  interpretations  are  fraudulent  or  devoid  of 
reason.   Udall  v.  Tallman,  380  U.S.  1,  16-18  (1965).   If  there 
is  substantial  evidence  in  the  record  to  support  the  Secretary's 


21     Since  the  district  court  clearly  had  jurisdiction  to  review 

this  administrative  decision  of  the  Secretary  of  the  Interior 
under  28  U.S.C.  sec.  1361,  it  is  unnecessary  to  decide  whether 
the  court  also  had  jurisdiction  under  some  other  statute.   The 
Secretary  has  taken  the  position  before  this  Court  that  the 
Administrative  Procedure  Act,  5  U.S.C.  sec.  701,  is  not  juris- 
dictional, and  we  do  not  wish  to  be  understood  as  taking  any 
inconsistent  position  in  this  case.   However,  since  our  views 
are  fully  stated  to  the  Court  in  United  States,  et  al.  v.  Walker, 
No.  22379,  and  State  of  Washington  v.  Udall,  No.  22413,  now 
awaiting  oral  argument,  we  will  not  elaborate  this  issue  in 
this  brief.   Under  any  standard  of  review,  the  Court  will  affirm 
the  decision  of  the  Secretary  if  it  is  supported  by  substantial 
evidence  and  there  is  otherwise  no  error  of  law.   E.  J.  Palmer, 

et  al.  V.  The  Dredge  Corporation,  F.2d  (C.A.  9, 

decided  June  26,  1968). 
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decision  on  factual  matters,  whether  or  not  there  is  sub- 
stantial evidence  to  support  an  opposite  view,  the  Secretary's 
decision  may  not  be  set  aside.   Foster  v.  Seaton,  271  F.2d  836, 
838-839  (C.A.  D.C.  1959);  E.  J.  Palmer  v.  The  Dredge  Corpora- 
tion,   ^F.2d  (C.A.  9,  decided  June  26,  1968); 

Henrikson  v.  Udall,  350  F.2d  949,  950  (C.A.  9,  1965);  Adams  v. 
v.  United  States,  318  F.2d  861,  873  (C.A.  9,  1963);  Standard 
Oil  Co.  of  California  v.  United  States,  107  F.2d  402,  414 
(C.A.  9,  1940).   In  many  matters  bef or e  the  Secretary,  there  is 
an  initial  decision  by  a  hearing  examiner  as  in  the  present 
case.   The  Secretary  will  consider  the  conclusions  of  the  hear- 
ing examiner  and  other  subordinate  officials,  but  the  ultimate 
decision  is  the  Secretary's  and  it  is  his  decision,  based  upon 
his  review  of  the  record,  which  is  final  and  appealable, 
Henrikson  v.  Udall,  229  F.Supp.  510,  512  (N.D.  Cal.  1964),  aff'^ 
350  F.2d  949  (C.A.  9,  1965).   See  Sisto  v.  Civil  Aeronautics 
Board,  179  F.2d  47,  51  (C.A.  D.C.  1949). 

B.   There  is  substantial  evidence  to  support  the 
Secretary's  decision.  -  Turning  now  to  the  Secretary's  decision 
in  view  of  the  evidence  before  the  Secretary,  supra,  p.  5 
(Admin.  Rec,  R.  95-100),  it  is  readily  apparent  that  there  is 
substantial  evidence  to  support  the  decision  that  Reed  had  not 
cultivated  20  acres  as  required  by  statute  in  the  fourth  crop 
year.  When  the  testimony  of  the  land  examiner  is  that  he  found 
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approximately  20  acres  of  "partially  cleared  land"  (Tr.  29,  38), 
that  all  the  native  vegetation  had  not  been  removed,  and  that 
"sagebrush  was  still  left  standing  in  the  fields,  which  would 
interfere  with  the  proper  tillage  or  cultivation"  (Tr.  38), 
that  there  was  no  evidence  of  tillage  for  a  crop  other  than 
native  grasses  (Tr.  39)  and  that  no  stubble  of  any  oat  crop  at 
all  was  on  the  land  (Tr.  40),  it  is  easy  to  understand  why  Reed 
does  not  argue  that  there  is  no  substantial  evidence  to  support 
the  Secretary's  findings.   Nicholas  v.  Secretary  of  Department 
of  Interior,  385  F.2d  177  (C.A.  9,  1967).   In  view  of  the  fact 
that  there  is  substantial  evidence  to  support  the  Secretary's 
decision,  it  is  immaterial  that,  granting  full  credibility  to 
the  entryman's  evidence,  there  might  also  be  evidence  support- 
ing another  conclusion.   Foster  v.  Seaton,  271  F.2d  836,  838 
(C.A.  D.C.  1959). 

C.   The  Secretary's  interpretation  of  43  U.S.C.  sec. 
164  as  not  preventing  the  institution  of  a  contest  proceeding 
is  reasonable.  -  Reed  contends  (Br.  12)  that  the  Secretary  and 
the  district  court  did  not  comply  with  the  standards  of  proof 
stated  in  43  U.S.C.  sec.  164.   It  is  Reed's  contention  that, 
since  he  submitted  the  testimony  of  "two  disinterested  wit- 
nesses" and  himself  when  he  submitted  his  final  proof,  he  is 
entitled  to  patent  under  the  statute.   Reed's  argument  thus 
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!! 


amounts  to  a  contention  that  the  Secretary  must  accept,  withou 

question,  the  final  proof  of  an  entrjmian  which  is  credible  on 

3/ 
its  face.    The  Secretary  obviously  interpreted  43  U.S.C.  sec. 

164  as  allowing  him  to  initiate  a  contest  proceeding  in  which 
to  challenge  the  veracity  of  the  final  proof.   This  is  a  reason 
able  interpretation  which,  under  the  authorities  cited  in 
Point  "A"  above,  should  be  affirmed.   The  authority  of  the  Sec- 
retary as  guardian  of  the  public  interest  to  see  that  laws 
regulating  the  acquisition  of  rights  in  public  lands  are  rightl 
exercised,  has  been  reiterated  many  times  by  the  Supreme  Court. 
Best  V.  Humboldt  Mining  Co.,  371  U.S.  334,  336-338  (1963);  Boes 
Udall,  373  U.S.  472,  476-477  (1963);  Cameron  v.  United  States, 
252  U.S.  450,  459-460  (1920).   The  Supreme  Court  has  held  that, 
under  the  pre-emption  laws,  the  Secretary  may  look  into  the 
basis  of  an  entr3rman's  final  proof,  even  after  it  has  been  ac- 
cepted by  the  local  land  office  and  the  price  of  the  land  paid. 
Orchard  v.  Alexander,  157  U.S.  372  (1895).  As  the  district 
court  here  pointed  out  "*  *   *  the  Government  does  not  supervise 
or  oversee  the  activities  of  the  homesteader  in  proving  up  his 
entry"  (R.  126).   There  is  no  opportunity  to  investigate  the 
validity  of  the  facts  asserted  in  the  final  proof  until  after 


3/   There  is  nothing  in  the  record  to  indicate  that  Reed  made 

this  contention  either  to  the  district  court  or  in  the  ad- 
ministrative proceedings.   Thus,  he  is  not  entitled  to  raise 
it  for  the  first  time  on  appeal.   United  States  v.  Tucker  True! 
Lines,  344  U.S.  33,  36-37  (1952). 
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it  has  been  made.  Were  the  Secretary  precluded  from  having 
the  government  officers  investigate  after  filing  of  the  final 
proof,  the  public  domain  would  be  greatly  diminished  by  all 
sorts  of  fraudulent  claims.   The  Secretary's  interpretation 
of  43  U.S.C.  sec.  164  as  not  precluding  a  contest  proceeding 
is  therefore  entirely  reasonable  and  should  be  upheld  by  this 
Court.   Udall  v.  Tallman,  380  U.S.  1,  16  (1965). 

Reed  argues  that  his  attempts  at  cultivation  were 
made  in  "good  faith"  (Br.  8)  and,  therefore,  the  Secretary 
should  not  have  cancelled  his  entry.   The  Secretary's  opinion 
on  this  issue  fully  disposes  of  this  contention,  noting  that 
in  view  of  the  arid  nature  of  the  land,  his  failure  to  attempt 
any  form  of  artificial  irrigation  constituted  the  lack  of  a 
"bona  fide"  effort,  required  by  43  U.S.C.  sec.  164,  and  that 
the  land  examiner's  comment  about  "good  faith"  (Br.  25)  did 
not  refer  to  the  cultivation  requirements  of  43  U.S.C.  sec. 
164  (Admin.  Rec,  R.  103-107). 

We  are  unable  to  ascertain  which  of  the  numerous 
arguments  made  in  the  briefs  filed  below  Reed  intends  to  press 
on  this  appeal  by  his  incorporation  by  reference  (Br.  7-8). 
Therefore,  we  cannot  answer  them.   Such  incorporation  by  ref- 
erence does  not  appear  to  satisfy  the  requirements  of  Rule 
28(a)(4),  F.R.App.P.,  that  the  argument  of  the  appellant's 
brief  "shall  contain  the  contentions  of  the  appellant  with  re- 
spect to  the  issues  presented,  and  the  reasons  therefor,  ^'^  *  *." 
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CONCLUSION 
For  the  foregoing  reasons,  the  judgment  of  the 
district  court  should  be  affirmed. 

Respectfully  submitted, 

CLYDE  0.  MARTZ 

Assistant  Attorney  General. 

JOSEPH  L,  WARD, 

United  States  Attorney, 
Las  Vegas,  Nevada  89101. 

JULIEN  G.  SOURWINE, 

Assistant  United  States  Attorney, 
Reno,  Nevada  89505. 

GLEN  E.  TAYLOR, 
A.  DONALD  MILEUR, 
FRANK  B.  FRIEDMAN, 

Attorneys ,  Department  of  Justice, 
Washington,  D.  C.  20530. 
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ARGUMENT 


I  ^N  D  E  X 


I.   The  statute  is  not  so  perfectly  clear  and 
susceptible  of  only  one  meaning  that 
resort  should  not  be  had  to  statutory 
construction  -..-_-----------. 


II.   At  trial,  respondent  admitted  that  if 

resort  to  legislative  intent  was  proper. 
then  petitioners  were  entitled  to  the 
investment  credit  ___-_-_-_-. 


III.   It  is  uncontrovcrted  that  the  1963  acquisition 
of  the  property  by  petitioners  was  a  purchase 
and  was  so  treated  by  respondent--and  the 
Tax  Court  finding  to  the  contrary  is  without 
support-  --__--_------------ 


IV.   Respondent  treats  the  1963  transaction  as 
one  where  a  note  v/as  used  to  purchase 
property  in  order  to  find  a  taxable  gain 
on  disposition  of  the  note,  but  argues 
that  no  transaction  took  place  in  order  to 
deny  a  small  amount  of  investment  credit 
on  the  same  transaction-  --------- 


V.   The  committee  report's  examples  involve 

situations  v/here  the  buyer  used  the  equip- 
ment immediately  before  the  purchase  as 
well  as  being  situations  vjhere  the  buyer 
was  not  adding  to  his  productive  facilities. 
Petitioners  qualify  for  the  credit  on  both 
tests  __---_--  _________ 


VI.   The  committee's  examples  basically  involved 
situations  where  the  committee  would  have 
anticipated  that  there  would  be  no  invest- 
ment credit  recapture.   That,  in  one 
exceptional  situation  under  the  Regulations 
subsequently  promulgated,  a  recapture  could 
possibly  result,  does  not  alter  the  general 
statement  _______--______-- 


VII.   Saying  that  a  repossession  can  never  qualify 

for  the  investment  credit  creates  an  impediment 
to  legitimate  transactions  and  v^as  never 
intended  'oy  Congress  _______-_-___. 


Page 


Areument ; 
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VIII 


An  "abuse"  is  a  deliberate  and  voluntary- 
act.   Petitioners  incurred  a  tax  liability 
of  over  $4,000  as  the  result  of  their 
repossession,  and  it  is  hardly  tax  avoidance 
or  "abuse"  to  allow  them  an  investment  credit 
of  $2,000  in  the  same  transaction  --____ 


IX.   Petitioners  waive  oral  argument  and  submit  their 
case  v;itn  this  brief  -----_______ 


Cases : 
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No.  22,751 


IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


DON  R.  THOMPSON  AND  MILDRED  THOMPSON, 

Petitioners 

V. 

COI#IISSIONER  OF  INTERNAL  REVENUE, 

Respondent 


ON  PETITION  FOR  REVIEW  OF  THE  DECISION  OF  THE 
TAX  COURT  OF  THE  UNITED  STATES 


REPLY  BRIEF  FOR  THE  PETITIONERS 


TllE  STATUTE  IS  NOT  SO  PERFECTLY  CLEAR  AND 
SUSCEPTIBLE  OF  ONLY  OW.   MEANING  THAT  RESORT 
SHOULD  NOT  BE  HAD  TO  STATUTORY  CONSTRUCTION. 

The  basic  thrust  of  respondent's  brief  is  that  the  language  of 
the  statute  is  clear  and  unequivocal.   Petitioners'  opening  brief  dis- 
cussed the  ambiguity  of  the  statute  (pp.  9-10)  and  the  Tax  Court  itself 
recognized  that  the  language  of  the  statute  is  ambiguous.   As  the  Supreme 
Court  said  in  U.S.  v.  Correll,  88  S.CT.  445,  389  U.S.  299  (20  AFTR  2d 
5845)  (fn.  16),  "More  than  a  dictionary  is  thus  required  to  understand 
the  provision  here  involved,  and  no  appeal  to  the  'plain  language'  of  the 
section  can  obviate  the  need  for  further  statutory  construction."  The 
Correll  case  involved  the  question  of  travel  expenses  while  away  from  home 
for  federal  income  tax  purposes,  but  the  caveat  of  the  Supreme  Court  would 
seem  to  be  as  applicable  to  the  tax  language  with  which  we  are  here  con- 
cerned.  The  Supreme  Court  has  also  pointed  out,  in  a  nontax  case, 
National  Woodvjork  Manufacturers  Association  v.  N,L.R.B.,  386  U.S.  612 
(1967,  fn.  5)  J  "Before  the  true  meaning  of  a  statute  can  be  determined 
consideration  must  be  given  to  the  problem  in  society  to  which  the  legis- 
lature addressed  itself  ..." 

11 

AT  TRIAL,  PvESPONDENT  /DMITTED  TH/'.T  IF  RESORT  TO 
LEGISLATIVE  INTENT  WAS  PROPER,  THEN  PETITIONERS 
WERE  ENTITLED  TO  THE  INVEST^rENT  CREDIT. 

At  the  time  of  trial,  petitioners  understood  that  respondent 
based  his  case  on  the  "lack  of  ambiguity"  argument,  and  admitted  that'  if 
there  v/as  ambiguity  in  the  statute  petitioners  v/cre  entitled  to  the  in- 
vestment credit.   In  the  footnote  to  page  13  of  respondent's  brief  before 
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t.his  Court,  respondent  incorrectly  states  petitioners'  argument  on  this 
point.   Petitioners  do  not  contend  that  Commissioner's  attorney  "admitted 
that  they  should  have  the  investm.ent  credit  available  to  them."  What 
petitioners  contend,  as  is  set  forth  in  point  2  on  page  6  of  petitioners' 
opening  brief  to  this  Court,  is  that  respondent  admitted  at  trial  that 
if  the  statute  was  ambiguous,  then  the  intent  of  Congress  v/as  not  to  deny 
the  petitioners  an  investment  credit  in  such  a  circumstance  as  this. 
Petitioners  V70uld  suggest  that  the  Court  read  the  appropriate  section  of 
the  transcript  (p.  7,  lines  11-23)  and  determine  for  itself  what  respondent's 
attorney  was  adm.itting  or  not  admitting.   As  pointed  out  by  the  Tax  Court 
in- another  matter  (Frances  M.  Cole,  TC  Memo  1960-278)  ".  .  .  It  is  axiomatic 
that  Courts  and  opposing  parties  are  entitled  to  rely  on  admissions  of 
counsel  made  during  the  trial  of  a  cause;  they  are  officers  of  the  Court 
representing  their  client,  and  their  admissions  so  made  bind  their  principle. 
Pratt  v.  Conway,  49  S.W.  1028  (Mo.  Sup.)." 

Ill 

IT  IS  UNCONTROVERTED  THAT  THE  1963  ACQUISITION  OF 
THE  PROPERTY  BY  PETITIONERS  WAS  A  PURCHASE  AND  WAS 
SO  TPxEATED  BY  RESPONDENT --AND.  THE  TAX  COURT  FINDING 
TO  THE  CONTRARY  IS  WITHOUT  SUPPORT. 

The  page  13  footnote  to  respondent's  brief  is  an  admission  that 
th.e  respondent  did  treat  the  repossession  "as  a  purchase  for  purposes  of 
computing  gain  ..."  ^■/I'lilo  this  is  not  controverted  any\-7here  in  the 
proceedings,  the  acknov.'lcdgement  that  the  repossession  transaction  was 
treated  as  a  purchase  for  all  federal  income  tax  purposes,  although  care- 
fully avoided  throughout  the  body  of  respondent's  brief,  is  an  admission 
of  the  correctness  of  one  of  the  four  specifications  of  error  set  forth  by 
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petitioncrs  on  page  6  of  their  opening  brief:.   The  Tax  Court  found,  as  a 
fact,  that  a  purchase  had  not  taken  place  in  1933  (R.  101).  Said  the  Tax 
Court,  "In  the  first  place,  it  (the  investrrent  credit)  only  applied  to 
property  acquired  by  purchase  after  December  31,  1961.   Petitioners  first 
acquired  this  property  in  or  about  1957."  This  finding  of  fact  was  directly 
contrary  to  the  stipulations,  the  positions  of  both  parties,  and  now  to  this 
admission  in  the  page  13  footnote  to  respondent's  brief  before  this  Court. 
If  for  no  other  reason  than  this  erroneous  finding  of  i^act  on  the  part  of 
the  Tax  Court,  this  case  should  as  a  minimum  be  remanded  for  further  pro- 
ceedings before  that  Court. 

VJ 

RESPONDEInTI'  TPvEATS  THE  1963  TRANSACTION  AS  ONE 
KTiEP^E  A  NOTE  VJAS  USED  TO  PURCHASE  PROPERTY  IN 
ORDER  TO  FIND  A  TAXABLE  GAIN  ON  DISPOSITION  OF 
THE  NOTE,  BUT  ARGUES  THAT  NO  TRANSACTION  TOOK 
PLACE  IN  ORDER  TO  DENY  A  SMALL  AMOUNT  OF  INVEST- 
MENT: CREDIT  ON  THE  SAME  TPJ^NSACTION. 

The  respondent  argues  that  the  petitioners  "invested  no  additional 
funds  in  the  property  after  1957."   (Brief  5).   In  fact,  the  petitioners 
ovmed  a  negotiable  promissory  note,  v/hich  taxpayers  transferred  as  the  con- 
sideration in  connection  with  their  purchase  of  the  property  in  1963.   That 
negotiable  proniissory  note  v?as  property,  that  property  v/as  the  consideration 
paid  for  the  assets  acquired  in  1963,  and  the  transaction  in  which  this 
happened  met  the  definition  of  "purchase"  set  forth  in  the  Internal  Revenue 
Code  and  specifically  made  applicable  to  this  transaction  by  tlie  Congress. 
Sec  argument  I,  pp.  8  and  9  of  petitioners'  opening  brief. 

When  it  comes  to  collecting  tax  on  the  disposition  of  the  note, 
respondent  is  there  v/ita  an  extended  hand  ergcr  to  take  the  position  that 
the  petitioners  purchased  the  subject  property  in  1963  because  that  position 
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produces  revenue;  but  when  it  comes  to  allov/ing  an  investment  credit,  the 
extended  hand  is  vithdi-awn  and  respondent's  attitude  changes  to  a  complete 
disavowal  that  anything  ever  happened  to  change  the  relation  of  the  peti- 
tioners to  the  property  at  any  time  during  the  period  1951  through  1963. 
It  seems  to  the  petitioners  that  the  government  must  be  held  to  some 
standard  of  consistency,  and  not  allowed  to  play  a  "head's  I  win,  tails 
you  lose"  type  of  game  in  the  tax  treatment  of  a  simple  transaction.   Since 
petitioners  v/ere  taxed  on  the  theory  that  they  paid  for  this  property  with 
the  note  that  they  ovmed,  and  thus  realized  gain  on  the  disposition  of  the 
note,  then  the  governm.ent  should  not  be  able  to  argue  that  in  fact  the 
property  was  not  purchased  in  1963  after  all. 

V 

THE  COMMITTEE  REPORT'S  EXAMPLES  INVOLVE  SITUATIONS 
WHERE  THE  BUYER  USED  THE  EQUIPMENT  IMi^EDIATELY  BE- 
FORE THE  PURCHASE  AS  \^LL  AS  BEING  SITUATIONS  MffiPxE 
THE  BUYER  WAS  NOT  ADDING  TO  HIS  PRODUCTIVE  FACILITIES. 
PETITIONERS  QUALIFY  FOR  THE  CREDIT  ON  BOTH  TESTS. 

On  page  9  of  its  brief,  respondent  argues  that  the  examples  in 

the  Committee  Report  arc  not  intended  "to  illustrate  the  necessity  for 

immediacy,  but  instead,  shov;  that  the  credit  is  not  available  where  an  asset 

acquisition  does  not  result  in  the  expansion  or  modcri^'-ation  of  the  user  s 

productive  facilities."  Respondent  does  not  attempt  to  deny,  however,  that 

the  three  examples  do  all  deal  with  situations  where  the  person  using  the 

property  after  the  acquisition  is  the  same  person  who  used  it  lmii\ediately 

before  the  acquisition.   Respondent  does  not  explain  through  v/hat  sort  of 

extrasensory  perception  it:  is  able  to  tell  what  the  Committee  was  attempting 

to  illustrate  with  its  exar.iples.   Certainly,  use  immediately  before  the  chang 

of  ov/nership  v/as  one  of  the  things  that  each  example  had  in  common.   Another 
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the  user's  productive  facilities." 

Prior  to  the  purchase  in  1953,  petitioners  had  no  productive 
facilities.   They  had  previously  sold  their  business  and  were  not  engaged 
in  any  business  operation  at  all.   As  to  them,  the  purchase  of  these  assets 
in  1963  V7as  an  expansion  of  their  productive  facilities. 

On  page  11  of  its  brief,  respondent  argues  that  "The  sale  and 
subsequent  foreclosure  by  taxpayers  should  not  enable  them  to  claim  a 
credit  v/hich  v/as  designed  to  encourage  additional  investment  after 
December  31,  1961."  But  Congress  deliberately  put  an  exception  to  the 
nev7  investment  rule  into  the  statute  to  cover  up  to  $50,000  of  used  equip- 
ment.  It  put  a  definition  of  "purchase"  into  the  statute,  and  the  taxpayers' 
transaction  clearly  meets  that  definition.   In  terms  of  the  economy  as  a 
whole,  no  purchase  after  1962  of  used  equipment  which  had  been  originally 
purchased  nev/  before  1962  added  anything  to  the  economy,  but  nevertheless 
such  purchases  V7ere  covered  by  the  investment  credit  as  used  equipment 
purchases  up  to  a  limit  of  $50,000. 

If  petitioners  transferred  their  note  to  a  controlled  corporation 
prior  to  repossessing  the  property,  and  the  corporation  had  been  the  entity 
v/hich  actually  proceeded  to  engage  in  the  purchase  transaction  in  question 
here,  there  seems  no  question  under  the  language  of  the  statute  that  that 
corporation  would  have  been  entitled  to  receive  an  investment  credit.   And, 
if  the  corporation  had  made  an  election  to  be  taxed  under  the  pi'-ovisions 
of  Section  1372,  that  investment  credit  v/ould  have  been  passed  through  and 
available  to  the  individual  stockholders,  petitioners  herein,  on  their 
personal  individual  income  tax  returns.   It  seems  ridiculous  to  assume  that 
Congress,  v/hich  put  the  $50^000  allovzance  for  used  equipment  into  the  statute 
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as  a  benefit  for  smsll  business,  v/ould  have  so  exalted  form  over  substaiice 
as  to  put  sucli  a  premium  upon  slight  changes  in  the  form  of  doing  business 
as  is  implied  in  the  argument  of  respondent. 

VI 

THE  CO>E-IITTEE'S  EXAMPLES  BASICALLY  INVOLVED 
SITUATIONS  MERE  THE  COMMITTEE  WOULD  HAVE 
ANTICIPATED  THAT- THERE  WOULD  BE  NO  INVESTMENT 
CREDIT  RECAPTURE.   THAT,  IN  ONE  EXCEPTIOML 
SITUATION  UNDER  THE  REGULATIONS  SUBSEQUENTLY 
PROM-ULGATED ,  A  RECAPTURE  COULD  POSSIBLY  RESULT, 
DOES  NOT  ALTER  THE  GENERAL  STATEMENT. 

On  page  12  of  its  brief,  respondent  argues  that  taxpayers  are 
incorrect  with  regard  to  the  three  examples  in  Section  1.48-3  (a)  of  the 
regulations.  Respondent  bases  that  contention  on  the  fact  that  in  one  of 
the  three  situations  cited  there  is  a  possible  factual  pattern  in  which 
there  would  be  a  recapture  of  the  investment  credit.  That  there  may  be  an 
exception  to  a  general  rule  does  not  make  the  general  rule  any  the  less 
valid . 

Respondent  also  advances  the  interesting  proposition  that  somehow 
there  is  no  relationship  between  the  regulations  promulgated  by  the 
Treasury  Department  in  1967  and  the  statute  as  enacted  by  the  Congress  in 
19C2.   The  argument  is  that  "A  prior  statute  could  not  have  been  intended 
to  correct  a  subsequent  regulation."  But  respondent  misconstrues  petitioners 
argument.   Petitioners'  argument  is  simply  that  Congress  was  avj  ire  of  the 
implications  of  the  statute  it  v^as  enacting,  and  that  in  the  three  examples 
given  in  the  Committee  Report  on  Section  48(c),  Congress  logically  con- 
templated that  a  recapture  transaction  would  not  be  involved.   Unless  re- 
spondent is  taking  the  position  that  Treasury  regulations  arc,  in  themselves, 
the  enactment  of  legislation,  petitioners  find  it  a  little  liard  to  folloa-/ 


the  argument  and  feel  that  respondent  has  simply  not  understood  what 
petitioners  are  trying  to  say,  V7hich  is  that  in  trying  to  explain  the 
abuse  that  Section  48(c)  V7as  attempting  to  forestall.  Congress  was  a\vare 
of  what  the  reasonable  interpretation  of  its  ovm  language  should  be  and 
V7as  using  as  examples  situations  where  it  did  not  think  the  investment 
credit  would  be  recaptured. 

VII 

SAYIK'J  THAT  A  REPOSSESSION  CAN  W.VER   QUAI/XFY 
FOR  THE  INVESTMENT  CREDIT  CREATES  AN  IMPEDDENT 
TO  LEGITIMAlTi:  TRANSACTIONS  AND  WAS  NEVER  INTENDED 
BY  CONGRESS. 

Respondent's  final  argument  that  the  interpretation  it  advances 
is  not  a  deterrent  to  deferred  payment  sales  any  more  than  it  is  to  other 
sales  again  exalts  form  over  substance.   What  petitioner  was  pointing  out 
is  that  if  a  seller  is  going  to  have  to  sustain  an  investment  credit  re- 
capture as  a  result  of  the  sale  of  property,  the  seller  is  going  to  be 
less  v/illing  to  enter  into  a  deferred  payment  sale.   He  will  now  know  that 
if  he  does  have  to  repurchase  the  property,  he  v^ill  in  no  wise  be  able  to 
recoup  the  investment  credit  which  he  has  had  to  pay  back  because  of  the 
sale.   Thus,  advisors  to  sellers  v/ill  have  to  advise  them  th.at  a  sale  that 
is  not  a  deferred  payment  sale  is  preferable,  and  t]i.e  taking  of  other 
collateral  than  tb.e  property  being  sold  is  desirable,  since  foreclosure  on 
that  other  collateral  v/ill  not  nican  that  an  investment  credit  cannot  be 
obtained  upon  its  acquisition.  Or  instead  of  making  a  sale,  the  "seller" 
vrill  now  cast  his  transaction  in  the  form  of  a  lease  with  an  option  to 
purchase  for  a  nominal  amount  after  all  payments  have  been  made.   This 
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is  a  result  in  no  vzise  directed  by  Congress  auy^vhere  in  the  statute  nor 
even  by  the  Treasury  Departir.ent  in  its  regulations. 

VIII 

AN  "ABUSE"  IS  A  DELIBERATE  AND  VOLUNTARY  ACT. 
PETITIONTilRS  INCURRED  A  TAX  LIABILITY  OF  OVER 
$4,000  AS  THE  RESULT  OF  THEIR  REPOSSESSION, 
AND  IT  IS  HARDLY  TAX  AVOIDANCE  OR  "ABUSE"  TO 
ALLOW  THEM  AN  INnAESl-MEN^r  CREDIT  OF  $2,000  IN 
THE  SA>E  TRANSACTION. 

The  language  with  which  we  are  concerned  in  Section  48(c)  was 
enacted  "to  prevent  abuse."  The  idea  of  preventing  an  abuse  is  that  the 
abuse  situation  is  one  v/hich  is  somehow  within  the  control  of  the  person 
who  is  perpetrating  the  abuse.   A  sale  that  is  followed  by  a  repossession 
some  time  later  of  the  property  that  is  sold  is  hardly  a  planned  transac- 
tion carried  out  to  garner  tax  benefits.   To  say  that  the  petitioners 
V7ere  perpetrating  an  abuse  is  stretching  the  idea  of  tax  avoidance  to 
irrational  limits.   They  had  a  $19,593.49  gain  on  repossession  taxed  to 
them  (R.  7),  which  v/as  the  major  cause  of  their  $4,350.43  tax  deficiency 
for  1963  (R.  6).   The  maximum  investment  credit  petitioners  could  obtain 
if  they  v;on  this  case  is  $2,164.   The  examples  in  the  Committee's  Report 
are  all  situations  vjhere  the  taxpayer  is  voluntarily  taking  en   action  in 
order  to  achieve  certain  tax  and  economic  benefits.   The  instant  situation 
simply  does  not  fit  into  that  pattern. 


IX 

PETITIONERS  WAIVE  ORAL  ARGUMENT  AW)   SUBMIT  THEIR 
CASE  WITH  THIS  BRIEF. 

Because  of  the  rather  clear-cut  nature  of  the  issues  here  in- 
volved, petitioners  herewith  submit  their  case  to  th.e  Court  with  the 
filing  of  this  brief  and  waive  their  right  to  oral  argument  before  the 
Court.   Petitioners  would  not  wish  the  Court  to  construe  their  failure 
to  appear  for  oral  argument  as  a  lack  of  interest  in  the  outcome  of  this 
matter,  but  rather  as  a  reflection  of  the  confidence  taxpayers  have  in 
the  ability  of  this  Court  to  fairly  decide  this  issue  based  upon  the 
record  and  the  briefs. 

Petitioners  have  already  expended  more  than  the  amount  that  is 
in  controversy  in  bringing  this  case  to  the  stage  it  is  now  in.   However, 
petitioners  have  felt  that  the  issue  is  of   iiaportance.   The  only  other 
taxpayers  v/ho  will  suffer  from  the  holding  of  the  Tax  Court  are  also 
small  businessmen.   The  extension  of  the  investment  credit  to  only  up  to 
$50,000  of  used  equipment  per  year  rather  effectively  limits  its  availability 
to  the  small  business  people  of  the  United  States.   It  was  to  benefit  them 
that  the  Congress  enacted  this  provision.   A  purchase  of  property  through 
repossession  cf  property  previously  sold  a;;  effectively  restores  that 
property  to  productive  use  and  as  positively  benefits  the  economy  as  does 
any  other  purchase  of  product?ve  property.   It  is  petitioner?'  firm  con- 
viction that  the  spirit  of  the  legislation  as  to  used  equipment,  which  Vv^as 
designed  to  furnish  an  incentive  to  small  businessmen  and  a  help  to  small 
business  in  coming  into  being  and  in  effectively  competing  does  not  support 
the  narrov/  interpretation  that  is  being  advanced  by  respondent. 


COI.'CLUSION 
For  xhe  reasonr.  stated  above,,  the  decisiorx  of  the  Tax  Court 
is  erroneous  cJid  should  be  reversed. 

Respectfully  subrritted. 


I -^-n    J \       C/l^-'.^x^'U^U.-'^^ 
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No.  22,752 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


FiSHEL  Products  Co.,  a  copartnership  con- 
sisting of  Edward  R.  Fishel  and  John  D. 

Fishel, 

Appellant, 
vs. 

Com:modity  Credit  Corporation,  Agricul- 
tural Stabilization  and  Conservation 
Service  and  United  States  of  America, 

Appellees. 


BRIEF  OF  APPELLANT 


STATEMENT  OF  JURISDICTION 

Jurisdiction  i-ests  lii  the  United  States  District 
Court,  for  the  Eastern  District  of  California,  by  vir- 
tue of  the  fact  that  the  contract  between  the  parties 
was  to  be  performed  at  Kingsburg,  California,  and 
this  is  a  suit  against  a  corporation  of  the  United 
States  of  America. 

28  U.S.C.  1291  provides: 
"The  courts  of  appeals  shall  have  jurisdiction  of 
appeals  from  all   final   decisions  of  the  district 


courts  of  the  United  States  .  .  .  except  where 
direct  review  may  be  had  in  the  Supreme  Court.  "^ 


STATEMENT  OF  THE  CASE 

Suit  has  been  filed  by  Fishel  Products  Company,  aj 
small  food  processing  firm  in  Kingsburg,  California, 
against  Commodity  Credit  Corporation  to  recover 
$26,630.50,  the  contract  price  for  various  shipments 
of  bulgur  which  was  processed  by  Fishel  Products 
Company  at  its  plant  in  Kingsburg,  accepted  by  Com- 
modity Credit  Corporation,  and  shipped  to  Saigon, 
Viet  Nam.  Appellant's  First  Amended  Complaint  also 
seeks  damages  in  the  amount  of  $116,145.88  for 
wrongful  termination  of  contract.  The  first  and  sec- 
ond causes  of  action  are  based  on  the  premise  that 
a  direct  right  of  action  exists  for  breach  of  contract 
since  the  contract  was  terminated  in  mid-term.  Ap- 
pellant asserts  the  Wunderlich  Act  (41  U.S.C.  321- 
322)  is  not  controlling  because  the  subject  matter  was 
not  a  "dispute  arising  under  this  contract",  under 
Article  39  of  the  Contract  providing  that  "any  dis- 
pute concerning  a  question  of  fact  arising  under  this 
contract"  shall  be  decided  by  the  Contracting  Officer 
or  Designee  of  the  Agency. 

The  third  cause  of  action  asserts  that  the  decision 
of  the  Contract  Disputes  Board  is  not  binding  be- 
cause Appellant  has  new  evidence  which  was  not  pre- 
sented at  the  hearing  before  the  Board  with  respect 
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to  tho  jfroHHly  oxcoHnivn  rrMintorclairn  for  whwit  which 
was  Hol<l  i\i  privnt^'  siilo  wln-n  it  <'oiilf|  hnvo  Imh'Ti  haI- 
vaf?<'<l  «'!(!  clfUTH'd  at  nominal  rost  on  tin-  hnsin  which 
tho  Conuncxlity  Crodit  Corporation  failed  tr>  properly 
mitigate  darnaj^j's. 

The  third  and  loiiitli  (■.iiisfs  oi  jiriiun  alli'^c  that 
tho  wheat  could  liavo  hcon  rfH'onditiono<l  for  a  nomi- 
nal charge  and  instead  of  reconditioning  it,  Com- 
modity Credit  Corjxtration  sold  the  wheat  and  tried 
to  use  the  j>rice  received  at  a  private  sale  a.s  a  meas- 
ure of  its  damages. 

The  fifth  cause  of  action  sets  forth  that  the  coimter- 
claim  of  $ir)9,fK)7.07  was  presented  for  the  first  time 
on  the  second  (hiy  of  a  four-day  hearing  before  the 
Contract  Disputes  Board.  Plaintiff  objected  to  the 
presentation  of  the  claim  at  the  hearing  (»f  the  ]3oard, 
and  it  was  ])revented  from  preparing  for  and  .huI> 
mitting  evidence  on  the  counterclaim,  and  the  i.ssues 
raised  thereby  wei-e  to  be  sei)arated  and  resented  for 
a  later  dwision  which  was  subse«juently  rendered  by 
the  Hoard  without  an  oi>portunity  on  the  part  of 
PlaiiitifT  to  submit  evidence  on  the  counterclaim  at 
an  open  bearing. 

The  decision  of  the  Contract  Disputes  Board,  using 
private  sales  of  the  wlieat  as  the  measure  of  damages 
rather  than  the  nominal  cost  to  reclean  and  salvage 
the  wheat,  was  so  erroneous  as  to  imply  bad  faith. 

The  dtH'ision  of  the  C(»Jiti-nct  Disputes  Board  wa.s 
arbitrary  in  that  the  counterclaiui  for  $ir)0.9H7.07  was 
presented  for  the  first  time  on  the  second  day  of  a 


four-day  hearing  before  the  Contract  Disputes  Board, 
Plaintiff  had  not  been  previously  advised  of  such 
counterclaim  and  the  Board  did  not  allow  Appellant 
an  adequate  opportunity  to  prepare  for  the  issues 
raised  by  the  counterclaim.  Such  action  by  the  Board 
was  ai'bitrary  and  capricious  and  implied  bad  faith. 

Appellant  was  not  allowed  the  right  to  answer  and 
litigate  the  coimterclaim  presented  by  defendant,  was 
assured  by  the  Contract  Disputes  Board  it  would 
have  an  opportunity  to  answer  and  litigate  these 
claims,  and  that  denial  of  this  opportunity  was  so 
arbitrary  and  capricious  as  to  imply  bad  faith. 

Defendant,  Conmiodity  Credit  Corporation,  moved 
the  Court  for  Summary  Judgment  under  Rule  56  on 
the  ground  that  the  decision  of  the  Board  was  sup- 
ported by  substantial  evidence  and  is  final  and  con- 
clusive on  the  rights  of  the  parties.  The  District 
Court  granted  Summary  Judgment  in  favor  of  de- 
fendant on  the  sole  basis  that  the  decision  of  the 
Board  was  supported  by  substantial  evidence  and  the 
decision  was  not  procured  by  fraud. 

Page  19  of  the  Decision  of  the  Contract  Disputes 
Board  states: 

"Attorney  for  CCC  at  the  end  of  his  opening 
statement  sought  to  serve  on  the  Petitioner  the 
Contracting  Officer's  findings  of  fact  and  a  de- 
termination of  the  amount  of  damages  claimed 
by  CCC  against  Petitioner  resulting  from  failure 
of  performance  under  the  contracts.  A  copy  of 
the  findings  and  the  determination  together  with 


Hiipportiii^  d(»('ini»'Tit>*  wns  offfrod  in  evidonco  to 
sni>|)ort  the  (Umtrtu-iiUK  Odicrr'H  romptitation  of 
the  (/CC  clairii.  I'ctitioncr's  jittornoy  <»b.j«'rto<l  to 
this  proccdiiic  on  ihii  ipumudn  that  it  wan  too 
hit.(<  foi-  IN'titioiHT  to  iin'«'t  thr  chiim  for  thojw' 
duiiuigcH  at  this  hcAriiiR.  Aftor  hcnrinK  both  nt- 
toriipys  on  tlio  (lucstion,  the  ]3oard  rofiisfd  to 
admit  tho  daniajjo  claim  into  ovidence  at  that 
time  an<l  held  in  abeyance  itx  nilinf?  us  to  whother 
it  would  !)('  accepted  in  evidence  at  tlie  hearing. 
(Tr.  p.  20).  Lat^T,  on  the  third  day  of  the  hear- 
ing, the  Presiding  OtTieer  rnled  that  in  the  inter- 
est of  disjMising  of  tliis  entire  matter  n»  promptly 
iis  possible  CCC's  claim  would  be  admitt(;d  into 
th(>  record.  .  .  ." 

The  D(>clarution  of  John  D.  Fishel  sets  forth  that 
Balfour-Guthrie  Company  subsequently  negotiated  for 
resale  the  sixlvagixl  grain  after  denning.  The  Decla- 
ration sliows  that  the  grain  wji-s  reconditioned  at  a 
nominal  charge  and  the  measure  of  damages,  if  any, 
as  a  matter  of  law,  should  have  been  the  recondition- 
ijig  costs.  The  Dcxdaration  of  John  D.  Fishel  states 
that  the  counterclaim  was  not  presented  until  the 
second  day  of  a  four-day  hearing,  whicli  is  supjwrted 
by  the  record  of  the  Contract  Disputes  Board.  The 
Dwlaration  states,  and  the  Board's  owni  findings  in- 
dicate, that  the  l*etitioner  was  not  permitted  to  pre- 
{)are  for  its  defense  on  the  counterclaim,  and  that  the 
Kishel  Product.s  Company  had  been  assunnl  by  the 
Contract  Disputes  Board  that  there  would  l>e  an  op- 
portunity to  litigate  the  very  substantial  issues  raised 
l)y  the  !j^ir)f),JK)7.0T  counterclaim. 


ISSUES 

1.  Is  the  Wunderlich  Act,  requiring  an  adminis- 
trative determination  under  the  "disputes"  clause  of 
the  Contract,  applicable  to  a  contract  which  is  ter- 
minated for  alleged  default  shortly  after  its  incep- 
tion. 

2.  Does  finality  attach  to  decisions  of  law  made 
by  the  Contract  Disputes  Board. 

3.  Did  the  Disputes  Board  act  capriciously  and 
arbitrarily  so  as  to  imply  bad  faith  in  asserting  a 
$159,967.07  claim  for  the  first  time  after  the  com- 
mencement of  the  hearing  and  in  failing  to  give  Ap- 
pellant an  opportunity  to  prepare  for  and  present 
evidence  on  said  issue  at  an  open  hearing. 

4.  Whether  the  District  Court  has  failed  to  review 
the  decisions  of  law  made  by  the  Contract  Disputes 
Board. 

5.  Whether  an  issue  of  fact  exists  which  requires 
a  reversal  of  the  Summary  Judgment  granted  by  the 
District  Court. 


ARGUMENT 
THE  WUNDERLICH  ACT,  REQUIRING  AN  ADMINIHTRATIVE 
DETERMINATION  UNDER  THE  'DISPUTEH  CLAUHE  OF 
THE  CONTRACT,  IS  NOT  APPLICABLE  TO  A  CONTRACT 
WHICH  IH  TERMINATED  FOR  ALLEGED  DEFAULT 
SHORTLY  AFTER  ITS  INOEPTION. 

I*l;iiiififT,  Fislicl  PnKliicts  Company,  ftlod  thiH  ac- 
tum for  duinagcs  husod  on  a  terminated  contract. 
Tliis  cam'-  d<»('M  not  stem  from  a  disputo  nndor  a  por- 
formcd  contract,  but  one  which  was  tcnninatod  by 
Commodity  Credit  Corpornticm  for  alleged  default 
shortly  after  its  inception  aiul  prior  to  completion. 
Article  39  of  the  Sf.ind.iid  Spccifi<-atir)ns  of  tlie  con- 
tract provides: 

"Except  as  may  oth«'rwise  be  provide<I  in  the 
contract,  any  dispute  concerning  a  (piestion  of 
fact  arising  under  this  contract  which  is  not  dis- 
posed of  by  agreement  shall  be  decided  by  the 
contracting  otlficer,  or  designee  of  agency  .  .  ." 

The  distinction  is  recognized  between  a  dispute 
"arisuig  under  this  contract"  and  a  cause  of  action 
for  damages  on  a  terminated  contract.  In  Compudjinr 
Corporation  v.  Miuron  Construrti&n  Co.,  248  Fed. 
Supp.  Si\  the  Court  stat^,  at  page  85 : 

"Once  the  contrjvct  hius  been  terminated  as  oc- 
curred here,  it  no  longer  exists  and  there  can  be 
no  'factual  dispute'  under  it." 
".  .  .  In  addition,  there  is  no  hint  whatsoever 
from  the  remainder  of  the  di.sputes  clause  that 
it  encomi>ass(^  factual  issues  that  exist  after  the 
contract  ceases  to  exist. 

"Secondly,  the  i>ur])ose  of  the  disputes  clause  is 
to  exixxUte  performance  of  the  contract  and  to 
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avoid  initial  resort  to  the  Courts  with  the  re- 
sultant delay,  expense  and  Likely  aggravation  of 
damages.  Determination  of  factual  disputes  by 
the  Contracting  Officer  can  often  lead  to  a  quick 
and  satisfactory  resolution  of  issues  and  comple- 
tion of  the  contract  with  minimum  of  lost  time 
and  money. 

"However,  once  the  contract  has  been  terminated 
pursuant  to  its  termination  clause,  the  duties  of 
the  parties  to  perform  have  come  to  an  end.  No 
longer  is  there  any  need  for  a  quick  resolution 
of  issues  since  one  party,  relying  on  a  contrac- 
tual provision,  has  discharged  the  other  of  any 
responsibility.  While  the  discharging  party  may 
still  be  liable  in  damages  for  breach  of  contract, 
the  position  of  the  parties  is  fixed,  and  the  ter- 
minating party  is  free  to  find  someone  else  to 
complete  the  contract.  A  dispute  clause  is  de- 
signed to  expedite  the  completion  of  a  contract, 
but  once  the  parties  have  come  to  the  point  where 
one  has  terminated  the  contract,  no  useful  pur- 
pose exists  to  hold  things  in  abeyance  since  a 
decision  of  the  Contracting  Officer  in  favor  of 
the  non-terminating  party  does  not  re-institute 
the  contract  imder  any  of  its  provisions  that  this 
court  has  read.  Consequently,  where  the  contract 
has  been  termined,  tlie  rationale  of  the  disputes 
clause  ceases  to  exist." 

Similarly,  in  E.  I.  du  Pont  de  Nemours  <fc  Co,  v. 

Lyles  &  Lang  Construction  Co.,  219  Fed.  2d  328,  the 

Court  stated,  at  page  333: 

"We  think  it  clear  that  the  trial  Judge  correctly 
refused  to  hold  the  action  barred  for  failure  to 
proceed  under  the  clause  or  to  limit  the  issues  in 


f 


9 

tho  vnHi"  by  cxcludinjf  all  isHiicH  of  fact.  In  th« 
flrnt  ]}\wv,  we  do  not  think  that  tho  diKputeH 
clause  htm  any  applic^ition  to  a  oAne  such  a* 
this.  .  .  ." 

".  .  .  The  disputes  clause  was  evidently  intended 
to  furnish  a  ready  means  of  administrative  set- 
tlement of  (juestions  arising  dnrinp  the  j)er- 
f'oiinunce  of  the  contract  which  might  delay  or 
iiitcrfcrc  with  jK'rformance,  not  to  j)rovide  for 
uniJatcnU  detennination  of  the  amoimt  due  under 
tho  contract  upon  its  termination." 

In  United  States  v.  Duyyan,  210  Fed.  2d  926, 
Eighth  Circuit,  March,  1954,  a  contract  between  the 
(lovermnent  and  a  contractor  was  terminated  by  de- 
fault of  the  ccmtractor.  The  United  States  asserted 
a  claim  of  $1,7()<),()0().00  against  the  contractor.  The 
defendant  as.serted  tliat  as  a  condition  pre<'edent  to 
the  filing  of  suit  for  damages,  the  United  States  \va.s 
re<iuired  to  comply  with  the  tenns  of  the  "Disputes" 
clause  of  the  contract  for  the  administrative  deter- 
mination of  claims. 

In  liolding  that  on  a  terminated  contract  the  Dis- 
trict Court  had  .iurisdiction  to  entei-tain  the  claim, 
tlie  Court  stated,  at  pjige  932: 

"We  do  not  find  in  the  contract  any  a^eement 
betwe<ni  the  parties  for  the  administrative  de- 
termination of  the  claims  of  tho  (tovernment 
against  the  Contractor  upon  the  termination  of 
the  contract.  Fa'CU  if  there  has  been  m  the  con- 
tract no  ex]>ress  reservation  of  claims  in  favor 
of  the  (lovermnent  against  the  CoTitractor,  we 
think  the  Contractor  would  not  be  relieved  from 
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liability  to  the  Government  for  any  loss  proxi- 
mately resulting  from  the  failure  of  the  Contrac- 
tor to  perform  its  obligations  imder  the  contract 
or  its  legal  obligation  to  reimburse  the  Grovern- 
ment  for  moneys  received  by  the  Contractor  to 
which  it  was  not  entitled. 

"The  District  Court's  conclusion  that  it  was  with- 
out jurisdiction  to  entertain  the  claim  of  the  Gov- 
ernment in  advance  of  an  administrative  deter- 
mitiation  of  the  amount  justly  due  upon  the 
termination  of  the  contract,  we  think  is  not  logi- 
cally tenable.  .  .  .  The  Government  was,  in  our 
opinion,  entitled  to  have  its  claim  against  the 
Contractor  judicially  determined." 

And  further: 

"...  Obviously,  we  think  this  Article  provided 
for  nothing  more  than  an  administrative  deter- 
mination of  questions  of  fact  which  might  arise 
during  the  course  of  the  performance  of  the  con- 
tract and  prior  to  its  termination." 

The  Court  held  that  matters  of  this  complexity  should 
not  be  determined  on  sununary  judgment,  stating,  at 
page  933: 

"This  was  not  the  kind  of  a  controversy  which 
properly  could  be  terminated  by  dismissing  the 
Government's  claim.  Complicated  and  doubtful 
issues  of  fact  and  law  can  seldom  be  satisfac- 
torily determined  by  dismissing  a  pleading  for 
insufficiency  of  statement. 

"...  The  issues  raised  by  the  Government's 
claim  and  the  objection  of  the  trustee  should  have 
been  determined  after  a  trial  and  after  affording 
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each  of  the  pfirtiw  a  full  opportunity  to  intro- 
(Incr  any  and  all  ovidfnco  whirh  has  any  boarinjf 
on  th<>s<'  issucH." 

To  tJu*  sunu'  effect  is  L'nilul  iStatcH  v.  Hcaton,  VX) 
Fed.  Supp.  742,  whoro  the  Court  ntated,  in  denying 
siiininary  judpnent  under  similar  facts,  at  page  745: 
"For  the  reasons  that  the  disputes  clause  applioB 
neither  to  controversies  arising  after  the  tennina- 
tion  of  file  contract  nor  to  actions  for  lireach  of 
contract  the  Court,  holds  that  the  findings  of  fact 
made  pursuant  to  the  disjnites  clause  are  not  final 
and  binding  in  this  action,  and  Plaintiff's  motion 
for  partial  sunmiary  judgment  is  denied." 

In  Silbcrblutt  d'-  Lnslur,  Inc.  v.  L'nited  Stnics, 
1944,  101  Sup.  Ct.  54,  at  page  81,  the  Court  said : 
"Such  a  dispute  (breach  of  contract)  the  Con- 
tracting Officer  is  not  authorized  to  decide 
finally;  his  authority  is  limited  to  disputes  aris- 
ing under  the  contract;  it  doea  not  extend  to 
disputes  over  a  breach  of  the  contract." 

In  Boomer  v.  Abbctt,  1953,  121  Cal.  App.  2d  449, 
263  Pac.  2d  476,  the  Court  held  that  a  disputes  clause 
was  not  applicable  to  questions  arising  out  of  a 
breach  of  contract.  Citing  numerous  cases  the  Court 
said,  at  page  462: 

"The  ciuses  iut(M'])reting  federal  contracts  have 
clearly  establisluxi  that  actions  that  amount  to  an 
actiKil  breach  of  the  contract  are  not  covered  by 
the  'disputes'  article." 

263  Pac.  2d  476,  at  page  484. 
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In  Continental  Illinois  National  Bank  &  Trust  Co. 
V.  United  States,  101  Fed.  Supp,  755,  certiorari  de- 
nied 343  U.S.  963  (72  Sup.  Ct.  1057,  96  L.  Ed.  1361), 
it  was  held  that  claims  for  unliquidated  damages  for 
breach  of  contract  are  not  proper  subjects  of  depart- 
mental adjudication.  See  also  Peter  Kiewit  Sons  Co. 
V.  United  States,  74  Fed.  Supp.  165;  Blair  v.  United 
States,  147  Fed.  2d  840,  rehearing  granted  150  Fed. 
2d  676. 

In  United  States  v.  Utah  Construction  Co.,  86  Sup. 
Ct.  1545,  cited  by  the  Coimnodity  Credit  Corporation, 
the  Court  stated,  at  page  1555,  that  suits  on  breach  of 
contract,  where  the  contract  is  terminated,  are  not  in 
the  Wimderlich  Act  standards: 

"Thus  the  settled  construction  of  the  disputes 
clause  excludes  breach  of  contract  claims  from  its 
coverage  whether  for  pui'poses  of  grantimg  relief 
or  for  purposes  of  making  binding  findings  of 
fact  that  would  be  reviewable  under  Wimderlich 
Act  standai-ds  rather  than  de  novo." 

The  various  decisions  relied  upon  by  Commodity 
Credit  Corporation  involve  appeals  by  either  the  G-ov- 
ernment  or  the  contractor  arising  from  a  dispute  "un- 
der the  contract"  where  the  contract  was  performed 
and  the  controversy  involved  extra  work.  These  cases 
involve  a  perfomied  contract  under  which  a  dispute 
arose  and  not  a  contract  terminated  prior  to  comple- 
tion for  alleged  default. 

The  Wunderlich  Act  does  not  change  the  provisions 
of  the  disputes  clause  in  the  contract.  The  Wunderlich 
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Act  UHe8  HubMtatitially  th«  Homo  twTninolojfy  im  con- 
tained in  the  (lisjmtcs  claiuui  in  n-fcrrinj?  to  "...  a 
(liH{)iit<'  involvitiir  a  fnu'stion  arising  nndor  Huch  con- 
tract ..." 

As  the  cASPs  clearly  Ktat<»,  the  purpose  of  the  di»- 
|)utes  clause  is  to  n'solve  expeditiously  dispute's  be- 
tween the  pailies  under  a  contract  which  has  bcon 
I)erfonned.  J*laintiff  at  no  time  a^eed  to  Hubmit  the 
counterclaim  of  $15f>,JJ67.07  to  the  Hoard  for  dwsion. 


FINALITY  DOES  NOT  ATTACH  TO   DECISIONS   OF  LAW 
MADE  BY  THE  CONTRACT  DISPUTES  BOARD. 

Section  41,  United  States  Code  322,  provides  that 
no  pov(>nunent  contract  shall  contain  a  provision  mak- 
ing final,  on  a  (|uestion  of  law,  tlie  decision  of  an 
administrative  official.  The  decision  of  the  Contract 
I)is])utes  Hoard  is  not  ftnal  in  all  respects,  and  the 
District  Court's  f?ranting  of  Siuiunarj-  Judpnient  in 
effect,  holds  that  neitlier  a  factual  nor  a  legral  issue 
exist-s.  It  is  submitted  that  even  under  the  "Wunder- 
lich  Act  a  party  is  entitled  to  a  trial  on  the  mexitii,  at 
which  time  the  record  of  the  adminLstrative  agency 
must  1m^  reviewed  on  all  lep:al  issues.  The  District 
Court  lias  liniited  its  decision  U)  a  findinjr  that  the 
Boai*d's  decision  is  supiwrt^ed  by  substantial  e^-idence 
as  was  not  procured  by  fnvud,  but  has  not  reviewed 
the  le,c:al  basis  for  the  de<'ision  itself.  The  application 
of  the  pro])er  measure  of  damj\^i>s  Ls  a  (]uestion  of  law 
to  l>e  dei'idcd  by  this  Court  and  a.s  to  which  no  deci- 
sion of  the  Disputes  Board  is  tinal. 
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The  findings  of  fact  of  the  original  Decision  are: 
"After  review  and  due  consideration  of  the  record 
the  Board  finds  as  follows : 

1.  The  appeal  was  timely  fiOl'ed. 

2.  COC  by  delivery  of  wheat  to  Petitioner  before 
performance  secimty  had  been  furnished  did 
not  in  so  doing  lose  its  right  to  subsequently 
demand  such  security. 

3.  CCC  did  not  wrongfully  reject  bulgur  tendered 
to  it  even  though  on  the  basis  of  subsequent 
tests  it  later  accepted  most  of  such  bulgur. 

4.  CCC  did  not  by  any  wrongful  action  make  it 
impossible  for  Petitioner  to  furnish  perform- 
ance security." 

The  third  alleged  Finding  of  Fact  is  that  the  Com- 
modity Credit  Corporation  did  not  wrongfully  reject 
bulgur  tendered  to  it  even  though  on  the  basis  of 
subsequent  tests  it  later  accepted  most  of  such  bulgur. 
This  is  not  a  finding  of  fact  but  a  conclusion  of  law, 
and  even  mider  the  Wimderlich  Act  the  Court  is  not 
boimd  by  any  conclusions  of  law.  If  the  bulgur  was 
ultimately  foimd  to  be  acceptable,  the  original  rejec- 
tion of  it  must  have  been  wrongful.  We  are  not  neces- 
sarily dealing  here  with  the  question  of  whether  the 
bulgur  which  was  ultimately  accepted  was  suitable  or 
not;  that  would  be  a  factual  issue.  Once  it  is  deter- 
mined, after  testing,  that  the  bulgur  was  properly 
made  and  accepted,  then  the  prior  rejection  of  it  must 
have  been  wrongful.  Similarly,  whether  the  Com- 
modity Credit  Coi-poration  lost  its  right  to  subse- 
quently demand  performance  security  by  imdertakitig 
delivery  imder  the  contract  is  a  question  of  law,  not  a 
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fju'itiinl  isHiH',  TIm'  mfrv  fm^t  thnt  a  Ic^nl  iwtue  in  lab- 
eled under  the  lie.'Kiiiiu-  "FinditiK-H  of  Part"  drM-w  not 
ninke  it  any  less  a  Uijral  issue.  The  Docision  of  the 
Contract  Dispiitew  Hoard  a8  t«  whether  the  Contraet- 
inj?  Offieer  was  "lojrally  .justifie<l  in  timninatincr  Peti- 
tioner's Hfjht  to  iirowH-tl  under  the  eontractfl"  is  a 
(pioMtion  of  law  and  iimder  41  USC  22  i«  not  binding 
on  the  Court.  Tlie  District  Court  rostrieted  its  deri- 
sion to  a  luuiU'cl  re\iew  under  the  Wunderlirh  Act, 
while  Plaintiflf  is  at  the  very  leant  entitled  to  a  reiview 
of  the  nvord  de  novo  on  all  leiral  issues  undor  41 
U»SC  22,  and  the  Sununary  .Ju(Unnont  on  the  question 
of  whether  there  is  substantial  evidence  to  support 
the  tindinirs  of  tlie  Tioaifl  doew  not  constitute  a  deei- 
si()n  on  the  leijaj  (|uesti(>ns  which  were  before  the 
Hoard.  TIk^  i>n>priety  of  the  Board's  decision  allow- 
in-::  the  lilinir  of  a  counterclaiTu  of  $lf)9.9fi7.07  durinp 
the  heanng'  itself*  is  a  leiral  issue  snbjei't  to  iiidicinl 
review. 


CONCLUSION 

Plaintiff's  suit  for  breach  of  contnict  is  clearly  not 
un<ler  the  "\V\in(l(M'lich  Act  bocviuso  it  do<^  not  involve 
a  claim  airainst  the  Commodity  Credit  Corporation 
"under  the  contract,"  but  is  a  suit  for  breach  of 
a  tenninat<xl  contract.  AccordiTigly,  the  Appellant 
should  be  allowed  a  trial  de  novo  on  its  action  for 
(lamatres.  and  in  addition  ui^>n  the  counterclaim.  Com- 
modity Creilit  Corporation  in  eff(><'t  has  secured  a 
$159,967.07  judirment  a^rainst  Fishel  Prodticts  Com- 
pany on  a  demand  that  was  not  even  prescntixl  prior 
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to  the  hearing  before  the  Contract  Disputes  Board, 
and  upon  which  the  Plaintiff  and  Appellant  did  not 
have  an  opportunity  to  prepare  for  its  presentation, 
and  even  when  first  presented  was  not  accepted  by  the 
Hearing  Offiicer  as  a  basis  for  the  litigation.  Com- 
modity Credit  Corporation  feels  the  procedure  fol- 
lowed was  an  expeditious  way  of  disposing  of  this 
claim,  and  while  it  may  be  a  "small"  amoimt  to 
Commodity  Credit  Corporation  in  view  of  the  huge 
sums  with  which  it  generally  deals.  Appellant  should 
not  be  legally  liable  imder  the  general  guidelines  of 
due  process  to  have  judgment  of  $159,967.07  rendered 
against  it  by  an  arbitrary  act  of  expediency  on  the 
part  of  the  Contract  Disputes  Board.  The  failure 
to  give  Appellant's  counsel  notice  of  the  counterclaim 
and  an  opportimity  to  prepare  for  it  and  to  have 
evidence  produced  in  an  open  hearing,  constitutes  an 
arbitrary  and  capricious  act  and  violates  due  process. 
Even  if  the  Wunderlich  Act  applied,  with  regard  to 
restricting  the  Co\irt's  ability  to  determine  de  novo 
factual  issues,  the  rendering  of  a  $159,967.07  judg- 
ment under  the  procedure  followed  by  the  Board  is 
arbitrary  and  capricious,  such  as  to  imply  bad  faith. 

Since  the  Siunmary  Judgment  was  rendered  on  the 
basis  that  all  of  the  proceedings  before  the  Contract 
Disputes  Board  are  final,  the  Judgment  should  be 
reversed,  and  the  case  should  be  set  for  trial  on  the 
merits.  Appellant  is  entitled  to  a  judicial  determina- 
tion of  any  legal  issue  before  the  Board,  which  the 
District  Court  did  not  do  in  gTanting  Summary  Judg- 
ment. As  the  Declaration  of  John  D.  Fishel  indicates, 
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App<«IInnt.  alw)  in  cnt.itlod  to  a  trial  on  certain  of  the 
ractiml  i.HsucM  |M'rtairiinir  U>  the  CroHH-CompIaint  and 
flic  mojusiirp  <»r  (luuuifjjf*  which  wa»  aHJVirt*^!.  The 
JHsue  of  whoth«T  the  Commodity  Credit  Corywration 
was  (>ntitl(xl  U*  t^'nninat4'  thr  cfmtrart  is  a  logal  on? 
iiiid  u])()ii  wliich  th(>  Cotii't  Hhoiild  nilo  in  a  tria]  on 
tho  merits. 

Fo!-  the  fon^poiiip  rejwons  it  is  respoetfuUy  Riih- 
iiiitt4'd  tliat  the  Summaiy  Judgment  should  he  ro- 
versed. 

Dated,  Fresno,  California, 
May  22,  1968. 

Resptx!tfully  submitted 

Creepe,  Dawson  &  Oillaspy, 
By  Frank  J.  Creepe,  Jr., 
Attonicifs  for  ApprHauf. 


Certificate  of  Coun'SEL 

I  certify  that,  in  coimeotion  with  the  j^roparation 
of  this  brief,  T  have  examined  Rules  18,  19  and  39  of 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circtiit,  and  that,  in  my  o])inion,  the  foregoing  brief 
is  ill  full  compliance  with  those  rules. 

Frank  J.  Creepe,  Jr., 
Attomeif  for  Appellant. 
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COUNTER-STATEMENT  OF   THE   FACTS 

I 

INTRODUCTION 

This  is  an  appeal  from  the  action  of  the  United  States 
District  Court  for  the  Eastern  District  of  California  granting  a 
motion  for  summary  judgment  in  favor  of  the  Commodity  Credit 
Corporation  -'   (hereinafter  referred  to  as  "CCC").     The  Court 


ly  The  Commodity  Credit  Corporation  is  a  corjxjration  whose 

stock  is  wholly  owned  by  the  United  States  of  America. 
See  Commodity  Credit  Corporation  Charter  Act,    15  U.  S.  C.    714, 
et  seq. 
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granted  summary  judgment  in  favor  of  the  CCC  in  the  amount  of 
$159,  967.  U7,   plus  interest,  on  the  ground  that  all  Issues  in  the 
case  were  heard  and  decided  by  the  Contract  Disputes  Board  (here- 
inafter referred  to  as  "Board"),  which  decision  was  supported 
by  substantial  evidence  and  was  not  obtained  by  fraud.     By  granting 
the  CCC's  Motion  for  Summary  Judgment,   the  District  Court 
ruled  against  appellants  (hereinafter  referred  to  as  "Fishel")  on 
their  Complaint,   and  in  favor  of  CCC  on  its  counterclaim. 

The  CCC  deems  it  necessary  to  make  the  following  counter- 
statement  of  the  facts  in  order  to  accurately  state  the  relevant 
facts  in  the  administrative  proceeding  and  in  the  District  Court 
hearings. 

II 
THE   STATUTE   INVOLVED 

The  applicable  statute  in  this  case  is  the  "Wunderlich  Act" 
{41U.S.  C.    321.    322)  which  provides: 

"No  provision  of  any  contract  entered  into  by  the 
United  States,   relating  to  the  finality  or  conclu- 
siveness of  any  decision  of  the  head  of  any  depart- 
ment or  agency  or  his  duly  authorized  representative 
or  board  in  a  dispute  involving  a  question  arising 
under  such  contract,   shall  be  pleaded  in  any  suit 
now  filed  or  to  be  filed  as  limiting  judicial  review 
of  any  such  decision  to  cases  where  fraud  by  such 
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official  or  his  said  representative  or  board  Is 
alleged:    Provided,   however,    that  any  such 
decision  shall  be  final  and  conclusive  unless  the 
same  Is  fraudulent  or  capricious  or  arbitrary  or 
so  grossly  erroneous  as  necessarily  to  Imply  bad 
faith,   or  is  not  supported  by  substantial  evidence.  " 

(41  U.S.  C.    321). 
"No  Government  contract  shall  contain  a  provision 
making  final  on  a  question  of  law  the  decision  of 
any  administrative  official,    representative,   or 
board. " 

(41  U.S.  C.    322). 

These  statutes  were  enacted  by  Congress  to  expand  the 
basis  for  judicial  review  of  administrative  decisions  in  Govern- 
ment contracts  containing  "disputes"  clauses.     See  United  States 
v.    Bianchi,    373  U.S.    709.    713  (1963).     In  United  States  v.    Wunder- 
lich,   342  U.S.    98,    100  (1951),   the  court  determined  that  judicial 
review  was  limited  to  cases  founded  on  fraud,    i.  e.  ,   "conscious 
wrongdoing,    an  intention  to  cheat  or  be  dishonest".     The  effect 
of  the  Wunderlich  Act  is  to  authorize  judicial  review  where  it  can 
be  shown  that  the  administrative  decision  was  fraudulent,   capricious, 
arbitrary,    so  grossly  erroneous  as  to  necessarily  imply  bad 
faith,   or  is  not  supported  by  substantial  evidence. 


Ill 

THE  CONTRACTS 

This  appeal  arisea  out  of  two  contract*  for  processing  by 
Fishel  of  wheat,   owned  by  the  CCC,   into  bulgar.     Copies  of  the 
contracts  (GR(M)  5499  and  GR(M)  5516]  are  contained  in  File 
Number  1  of  the  Record  of  the  Administrative  proceeding  (herein- 
after referred  to  as  "Ad.  Rec   No.    l")  under  the  section  entitled 
"Petitioner's  Appeal",     The  "Announcement  For  Processing  of 
Wheat  Into  Bulgar"  dated  May  18,    1962  (Ad.  Rec.   No.    1),   and  the 
"Uniform  Contractual  Provisions"  (Ad.  Rec.   No.    1),   incorporated 
by  reference  in  the  contracts,   contain  the  provisions  pertinent  to 
this  lawsuit.     Provision  is  made  for  Performance  Security  (Section 
XVII  of  the  Announcement)  and  Specifications  for  Bulgar  (Section 
VI  of  the  Announcement).     In  addition,   the  contracts  contained 
detailed  provisions  setting  forth  contractual  remedies  in  favor  of 
the  CCC  with  respect  to  the  following: 

a.  Defective  Performance  (Section  Vn  of  the 
Announcement); 

b.  Delay  or  Failure  to  Perform  (Article  23  of  the 
Uniform  Contractual  Provision); 

c.  Liquidated  Damages  to  CCC  (Section  XIII  of  the 
Announcement); 

d.  Liability  --  contractor  shall  be  liable  for  loss, 
damage,   destruction,   or  deterioration  of 
wheat  delivered  for  processing  (Article  22 
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of  the  Uniform  Contractual  Proviaions); 
e-  Demurrage  Chargea  (Article  21  of  the  Uniform 

Contractual  Provisions); 

f.  Determination  of  Weights  and  Grades  on  CCC  Wheat 

provides  contractor  shall  pay  expense  of 
reweighing  when  contractor  requests  it  (Section 
V  (a)  of  the  Announcement). 

g.  Inspection  and  Checkloading  --  contractor  shall 
pay  the  cost  thereof  (Section  XIV  of  the  Announce- 
ment). 

Article  23  of  the  Uniform  Contractual  Provisions,   which 
deals  with  delay  or  failure  to  perform,   states: 

"If  Contractor  refuses  or  fails  to  perform  within 
the  time  specified  in  the  contract  with  respect  to 
any  shipment,   or  any  extension  of  such  time,   Agency 
may,    by  written  notice,    terminate  the  right  of  Con- 
tractor to  proceed  with  the  servicing  of  all  or  any 
part  of  the  commodity  which  has  not  been  serviced. 
In  addition  to  any  damages  which  may  be  provided 
for  in  the  contract  for  refusal  or  failure  to  perform 
within  the  time  specified.    Agency  shall  be  entitled 
to  recover  the  difference  between  the  contract  price 
and  the  amount  which  Agency  may  pay  for  having  any 
part  of  the  commodity  serviced  elsewhere,    and  any 
additional  costs  it  may  incur  in  connection  therewith.    .    .    .  " 
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The  disputes  clause  of  this  contract,   Article  30  of  the 

Uniform  Contractual  Provisions,   states: 

"Except  as  may  otherwise  be  provided  in  the  contract. 
any  dispute  concerning  a  question  of  fact  arising 
under  this  contract  which  is  not  disposed  of  by  agree- 
ment shall  be  decided  by  the  Contracting  Officer, 
or  designee  of  Agency,   who  shall  reduce  his  decision 
to  writing  and  mail  or  otherwise  furnish  a  copy 
thereof  to  Contractor.     Within  30  days  from  the 
date  of  receipt  of  such  copy.   Contractor  may 
appeal  by  mailing  or  otherwise  furnishing  a  written 
appeal  addressed  to  the  head  of  Agency,   or  such 
other  persons  as  Agency  may  designate  to  receive 
such  appeal  and  the  decision  of  the  head  of  Agency 
or  his  duly  authorized  representative  for  the  hearings 
of  such  appeals  shall  be  final  and  conclusive,   unless 
determined  by  a  court  of  competent  jurisdiction  to 
have  been  fraudulent,    arbitrary,   capricious,    or  so 
grossly  erroneous  as  necessarily  to  imply  bad  faith 
or  not  supported  by  substantial  evidence:        ..." 

This  provision  is  part  of  the  standard  disputes  clause  found  in 

most  Government  contracts. 
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IV 
ADMINISTHATIVE   PROCEEDING 

The  Administrative  Proceeding  resulted  from  an  appeal 
by  Fishel  on  April  10,    1963,   of  the  action  of  the  Contracting 
Officer  terminating  Fishel's  right  to  proceed  under  the  contracts. 
The  contracts  were  terminated  on  the  dual  grounds  that  Fishel 
(1)  failed  to  deliver  bulgar  in  accordance  with  the  terms  of  the 
contracts,   and  (2)  failed  to  furnish  the  performance  bond  required 
by  the  contracts  (Ad.  Rec.   No.    1).     In  the  telegram,   dated  April  4. 
1963,   terminating  Fishel's  right  to  proceed,   Fishel  was  also  put 
on  notice  that  the  CCC  would  hold  the  company  liable  for  all 
damages  resulting  from  its  failure  to  perform  (Ad.  Rec.   No.    1, 
Exhibit  15). 

An  Administrative  Hearing  on  Fishel's  appeal  was  held 
before  the  Board  in  Fresno,   California  on  November  19th,   20th, 
21st  and  22nd,    1963.     The  transcript  of  this  Hearing  contains  586 
pages  of  testimony  (hereinafter  referred  to  as  "Tr.  ")•     The  entire 
record  of  the  Administrative  Proceeding,    including  pleadings  and 
exhibits,    is  contained  in  six  files  (Ad.  Rec     No.    1  through  No.   6). 

On  the  first  day  of  the  hearing,   CCC's  attorney  presented 
Fishel  with  the  Contracting  Officer's  findings  of  fact,   and  a  deter- 
mination as  to  the  amount  of  damages  claimed  by  CCC  (Tr.   pp. 
18-19,    401-402;    Ad.  Rec.    No.    4,    Exhibit  11).     The  Board  ruled 
that  the  Contracting  Officer's  findings  were  determinations  of  fact 
within  the  meaning  of  the  disputes  clause  of  the  contract.     The 
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Board  allowed  Flshel  additional  time  within  which  to  present  any 
evidence  they  might  have  relating  to  the  Contracting  Officer's 
determination  as  to  the  amount  of  damages  (Tr.   pp.   397-400). 
During  the  Hearing,   Fishel's  attorney  stated  Fishel  only  desired 
to  present  contravening  evidence  by  way  of  affidavit,    1/  such 
information  became  available  (Tr.   pp.   486-487). 

At  the  conclusion  of  the  Hearing,   Fishel's  attorney  pointed 
out  that,    If  the  Board  determined  the  contracts  had  been  properly 
terminated,   the  issue  of  damages  would  become  moot.     He  sug- 
gested the  Board  decide  the  issues  in  two  stages:    First,   whether 
the  contracts  had  been  properly  terminated,   and,    if  so,   second, 
the  amount  of  damages  resulting  from  Fishel's  failure  to  perform. 
The  Board  adopted  this  suggestion  (Tr.    pp.   579-580).     After  the 
hearing  was  closed  (Tr.    pp.    581-584)  counsel  for  Fishel  reaffirmed 
his  agreement  with  this  method  of  proceeding  by  letter  to  the 
Board  dated  January  8,    1964  (Ad.  Rec.    No.    6). 

The  written  decisions  of  the  Board  were  made  in  two  parts. 
The  Board  first  determined,   on  May  8,    1964,   that  the  contracts 
had  been  properly  terminated,   and  stated:    "Parties  have  thirty 
days  within  which  to  submit  additional  evidence  with  respect  to  the 
amount  of  the  damages  suffered  by  CCC  including  evidence  on  the 
point  of  whether  CCC  took  proper  action  to  mitigate  its  damages-  " 
(Exhibit  "K"  to  CCC's  Answer  and  Counterclaim  filed  on  Oct.    19. 
1965  in  the  District  Court). 

Thereafter,   Fishel  filed  a  supplemental  answer  to  the 
CCC's  administrative  claim  for  damages,   alleging  CCC  failed  to 
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mitigate  damages  (Ad.  Rec.    No.   6).     However,   Fishel  did  not 
submit  any  evidence  in  support  of  their  allegations,   either  at  that 
time,  or  at  any  other  time  during  the  Administrative  Proceeding 
or  during  the  District  Court  hearings.     Thereafter,   on  November 
30,    1964,    the  Board  made  its  determination  concerning  damages 
(Exhibit  "L"  to  CCC's  Answer  and  Counterclaim  filed  on  October 
19,    1965  in  the  District  Court).     Some  items  claimed  by  the  CCC 
were  allowed  and  other  items  were  disallowed.     The  total  damages 
awarded  by  the  Board  to  the  CCC  against  Fishel  were  $159,  967.07. 

The  Board  denied  Fishel's  claim  that  the  CCC  had  failed 
to  mitigate  its  damages  basing  its  denial  upon  the  substantial  and 
undisputed  evidence  contained  in  the  Administrative  Record  (Exhibit 
"L"  to  CCC's  Answer  and  Counterclaim  filed  on  October  19.    1965 
in  the  District  Court). 


UNITED  STATES   DISTRICT  COURT 
PROCEEDINGS 


Fishel  filed  their  Complaint  in  the  United  States  District 
Court  for  the  Eastern  District  of  California  (then  a  part  of  the 
Southern  District  of  California)  on  April  13,    1965,   seeking  damages 
for  loss  of  profit  resulting  from  wrongful  termination  of  the  con- 
tracts,  and  damages  for  failure  to  pay  the  agreed  fee  for  processing 
wheat  into  bulgar.     (Originally,    the  Complaint  was  against  the 
Agricultural  Stabilization  and  Conversation  Service,   and  the  United 
States  of  America,    as  well  as  the  CCC,    but  on  May  22,    1965,   the 
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Court  dismisaed  the  action  agalnat  all  defendanta  but  the  CCC. ) 

Fishel'a  Complaint  originally  contained  no  allegations  which 
would  form  a  baaia  for  Judicial  review  under  the  requirements  of 
the  Wunderlich  Act  (41  U.S.  C.   321.322).     On  April  27.    1967. 
Fiahel  filed  an  Amended  Complaint  containing  the  required  allega- 
tiuns.     CCC  filed  a  Counterclaim  in  this  action  on  October  19, 
1965,   seeking  damages  of  $159,  967.  07,   the  amount  determined  by 
the  Board,   plus  interest. 

CCC  filed  a  Motion  for  Summary  Judgment  on  September 
15,    1966,   on  the  ground  that  the  decision  of  the  Board  was  final. 
This  Motion  was  based  both  on  the  disputes  clause  of  the  contracts 
and  the  Wunderlich  Act.     After  briefs  were  filed  and  argument 
heard,    the  Court,   on  December  11,    1967,   filed  its  Order  stating, 
in  part  "...   All  the  issues  involved  in  this  case  were  heard 
and  determined  by  the  Contract  Disputes  Board,   whose  decision 
is  supported  by  substantial  evidence  and  was  not  obtained  by 
fraud.    ..." 

Fishel  filed  a  motion  for  reconsideration  which  was  denied 
by  the  Court,    and  Judgment  was  entered  on  January  24,    1968. 
awarding  the  CCC  the  sum  of  $159,  967.  07.   plus  interest  at  the 
rate  of  7%  per  annum  from  November  30,    1964,    together  with  costs 
in  the  amount  of  $20.  00,    against  Fishel  Products  Company,    a 
copartnership,   Edward  R.   Fishel,   and  John  D.   Fishel.   and  each 
of  them. 
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THE  CONTESTED  ISSUES 

I.  Appellants  have  specified  five  issues  to  be  resolved 
in  this  appeal.     However,  they  present  arguments  with  respect  to 
only  their  first  two  issues.     For  reasons  of  clarity  and  accuracy 
of  analysis  under  the  authorities  cited,   Appellee  has  reworded  the 
Appellants'  two  issues  and  restated  them  below  as  three  separate 
issues.     Appellee  considers  the  last  three  issues  stated  by  the 
Appellants  in  their  Brief  (page  6),   to  have  been  abandoned  through 
Appellants'  failure  to  present  any  arguments  or  authorities  in  their 
support.     Therefore,   no  counterarguments     or  authorities  are 
presented  with  respect  to  the  three  issues. 

II.  The  issues  raised  by  the  Appellants  in  this  appeal 
may  be  more    exactly    stated  as  follows: 

A.  Is  the  CCC's  claim  based  upon  the  relief 
provisions  of  the  contracts,  or  up>on  the 
general  law  of  damages  resulting  from  a 
breach  of  the  contract?      (A  restatement 
of  part  of  Appellants'  issue  1- ) 

B.  Is  the  administrative  determination  of 
a  dispute,   arising  out  of      Government 
contracts  which  contain  the  standard 
disputes  clauses,   final  and  conclusive, 
even  though  the  contracts  were  terminated? 
(A  restatement  of  part  of  Appellants'  issue  1.) 
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C.  Does  the  record  of  the  Administrative 

Proceeding  In  this  matter  reveal  any  error 
of  law?    (A  restatement  of  Appellants' 
issue  2. ) 

ARGUMENT 


THE   CCC's   CLAIM   IS   BASED   UPON   THE    PRO- 
VISIONS OF   THE  CONTRACTS. 


The  CCC's  claim  is  fur  remedies  provided  in  the  contracts, 
and  the  administrative  determination  with  respect  thereto,  is  final 
and  conclusive.     Even  if  the  CCC's  claim  were  based  upon  the 
general  law  of  damages  resulting  from  breach  of  the  contracts,   the 
administrative  determination  of  the  factual  issues  decided  by  the 
Board  cannot  be  disregarded  nor  can  the  factual  issues  be  tried 
de  novo  by  the  District  Court. 

The  distinction  between  a)  issues  arising  in  connection  with 
the  enforcement  of  a  right  conferred  by  a  Government  contracts 
which  contain  a  "disputes  clause",   and  b)  an  action  for  damages 
resulting  from  breach  of  such  contract,    is  discussed  at  length  in 
United  States  v.    Utah  Construction  and  Mining  Co.  ,    384  U.  S.   394 
(1966).     The  former  is  subject  to  determination  under  the  disputes 
clause  within  the  limitations  prescribed  by  the  Wunderlich  Act. 
The  administrative  determination  based  thereon  is  final  and  conclu- 
sive,  subject  only  to  judicial  review.     No  administrative  proceeding 
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Is  required  with  respect  to  the  latter  (an  action  for  damages  based 
on  the  principle  of  the  general  law  of  damages).     An  original  action 
may  be  filed  In  Court  with  respect  thereto.     If  there  has  been  an 
administrative  proceeding  under  the  disputes  clause,  however. 
the  relevant  findings  of  fact  in  such  proceedings  are  binding  in 
Court  and  a  trial  de  novo  may  not  be  had  (Id.   at  420).     This  result 
is  required  by  the  terms  of  the  contractual  agreement  of  the 
parties,   and  the  result  is  In  harmony  with  the  principles  of  colla- 
teral estoppel  and  res  adjudicata  (Id.    at  421-422). 

In  the  case  now  before  this  Court,    the  Board  in  its  Novem- 
ber 30,    1964  determination  of  damages  relied  strictly  upon  the 
terms  of  the  contracts  to  decide  the  amount  of  Fishel's  liability 
(Exhibit  "L"  to  CCC's  Answer  and  Counterclaim  filed  on  October 
19,    1965  in  the  District  Court).     Some  items  of  damage  claimed  by 
the  CCC  were  allowed  by  the  Board,   and  other  items  were  dis- 
allowed.   As  to  the  allowance  or  disallowance  of  the  items  of  damage, 
the  Board's  determination  was  properly  based  upon  the  applicable 
provisions  of  the  contracts,  and  not  upon  the  general  law  of  damages. 


U 

THE    BOARD'S  DECISION   IS   FINAL  EVEN 
THOUGH   THE   CONTRACTS    HAD   BEEN 
TERMINATED. 


The  disputes  clause  of  the  contracts  in  question  remain 
operative  even  though  the  contracts  were  terminated.     Subject 
only  to  the  limitations  of  the  Wunderlich  Act,   the  administrative 
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determination  pursuant  to  the  disputes  clause  is  final  and  conclu* 
sive  upon  the  parties  and  not  subject  to  judicial  review. 

Appellants  argue  that  an  administrative  determination 
under  the  disputes  clause  of  the  contracts  is  not  required  where 
the  contracts  are  terminated  for  alleged  default  by  the  contractor. 
Appellants  misconceive  the  theory  upon  which  damages  were 
determined  by  the  Board  in  the  administrative  proceeding.     Use 
of  the  word  "default"  used  by  the  Appellants  suggests  that  they 
believe  the  Board  relied  upon  a  breach-of-contract  theory  to 
determine  the  amount  of  damages.     As  has  been  mentioned  above. 
the  Board  relied  upon  specific  provisions  of  the  contracts  to 
determine  the  damages. 

Furthermore,   the  authorities    relied  upon  by  Appellants 
are  factually  inappropriate  to  this  case  and/or  have  been  super- 
seded by  more  recent  cases.     Appellants  cite:    Compud>'ne  Corpora- 
tion V.    Maxon  Construction  Co.  ,    248  F.   Supp.    83  (E.  D.    Pa.    1965); 

E.  I.    du  Pont  de  Nemours  &t  Co.    v.    Lyles  &  Long  Construction 
Co.  ,   219  F.  2d  328  (4th  Cir.    1955);    United  States  v.    Duggan.   210 

F.  2d  926  (8th  Cir.    1954);    United  States  v.    Heaton.    195  F.    Supp. 
742  (D.    Neb.    1961);    and  Boomer  v.    Abbett.    121  Cal.  App.  2d  449. 
263  P.  2d  476  (1953).  -'     In  all  of  these  cases  there  had  been  no 
administrative  determination  based  on  the  contract  disputes  clause 
prior  to  the  time  the  court  action  was  filed.     In  addition,   the 


2/  Appellants  also  cite  and  quote  from  the  case  of  "Silverblatt 

&  Lasher,    Inc.    v.    United  States,    1944,    101  Sup.  Ct.    54". 
However,    Appellee  has  been  unable  to  find  this  case  at  the  citation 
provided. 
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Compudyne,   E.   I.   du  Pont  and  Boomer  cases  Involve  only  private 
parties  and  not  an  agency  of  Government. 

The  factual  irrelevance  of  this  line  of  authorities  was 
noted  in  United  States  v.   Hamden  Co-operative  Creamery  Co. , 
297  F.  2d  130,    133  (2nd  Clr.    1961).   and  Silverman  Brothers.   Inc. 
v.   United  States.   324  F.  2d  287.   289  (2nd  Cir.    1963).     The  court. 
in  these  cases,   held  that  where  there  had  been  an  administrative 
determination  based  on  a  disputes  clause,   the  court  was  bound  by 
the  findings  of  fact  in  the  administrative  proceeding,   even  though 
the  contracts  had  been  terminated. 

The  Hamden  case  involved  contracts  for  the  sale  of  a  food 
product  (powdered  milk)  to  the  CCC.     In  denying  an  appeal  from 
the  decision  of  the  District  Court  which  granted  the  CCC's  motion 
for  summary  judgment  based  upon  the  decision  of  the  Contract 
Disputes  Board,    the    court  stated: 

"Inasmuch  as  the  appellant  has  appeared,   briefed, 
and  argued  its  case  before  the  Contract  Disputes 
Board  without  reservation  and  in  compliance  with 
Article  22,    it  is  now  too  late  for  it  to  assert  that 
the  Board  could  not  decide  the  factual  issues  pre- 
sented in  appellant's  dispute  with  the  Government. 
This  disputes  clause  provided  a  method  of  arbitra- 
tion by  which  factual  disputes  arising  between  the 
contracting  parties  were  to  be  resolved.     E.    I. 
DuPont  De  Nemours  &  Co.    v.    Lyles  &  Lang 
Constr.    Co.  .    219  F.  2d  328,    334  (4  Cir.    1955), 
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cert,   denied  349  U.  S.   956.   75  S.  Ct.   882.   99  L.  Ed. 
1280.     In  none  of  the  case*  relied  upon  by  the 
appellant,   E.   1.   DuPont  De  Nemours  fc  Co.    v. 
Lylea  &  Lang  Constr.   Co.  ,   aupra;    United  States 
V.   Duggan.   210  F.  2d  926  (8  Clr.    1954);    Jacoba  v. 
United  States.    239  F.  2d  459  (4  Cir.    1956),   cert, 
denied  353  U.  S.   904.    77  S.  Ct.    666,    1  L.Ed.    2d 
666(1957);    and  42nd  St.    Fotoshop,    Inc.   v.    United 
States,    137  F.   Supp.    313  (S.D.   N.  Y.    1955).   had 
either  party  submitted  the  dispute  there  involved 
to  the  agency  board.     We  add  that  disputes  concern- 
ing the  times  of  infestation  and  its  discoverability 
seem  to  us  to  be  especially  appropriate  for  admin- 
istrative adjudication  under  Article  22.  "      (297  F.  2d  130 
at  133). 
In  the  Silverman  case,   after  the  trial  court  had  granted 

summary  judgment  on  the  basis  of  an  administrative  determination. 

the  Appellate  Court  stated: 

"The  defendant  contends  that  the  court  was  not 
bound  by  the  Wunderlich  Act  because  the  two 
issues  upon  which  it  wished  to  present  evidence 
--government  justification  in  terminating  the  con- 
tract and  the  excess  costs--are  outside  the  scope 
of  the  disputes  clause,   as  they  arose  out  of  and 
after  the  termination  of  the  contract.     Cases  are 
cited  by  the  defendant  which  hold,    in  effect,   that 
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the  disputes  clause  is  limited  to  disputes  arising 
under  a  contract  prior  to  its  termination  or  breach. 
See.   e.g.   Jacobs  v.    United  States.   239  F.  2d  459 
(4  Cir.    1956).   cert,   denied.   353  U.  S.   904.    77 
S.  Ct.    666.    1   L.Ed.    666(1957);    E.    1.    DuPont 
De  Nemours  &  Co.   v.    Lyles  &  Lang  Const.   Co. , 
219  F.  2d  328  (4  Cir.  ).   cert,   denied,   349  U.S. 
956,    75  5.  Ct.    882.    99  L.  Ed.    1280(1955);    United 
States  V.    Duggan.    210  F.  2d  926  (8  Cir.    1954); 
United  States  v.    Heaton,    195  F.   Supp.    742  (D. 
Neb.    1961). 

"While  most  of  the  cases  cited  by  defendant 
are  distinguishable  in  some  facet  or  other  from 
the  present  case,   we  prefer  to  follow  the  holdings 
in  the  Second  Circuit  that  the  disputes  clause  includes 
any  dispute  concerning  a  question  of  fact  arising 
under  the  contract  whether  it  arises  during  perform- 
ance of  the  contract  or  after  its  completion.     Moran 
Towing  &  Transportation  Co.    v.    United  States,    192 
F.   Supp.    855  (S.  D.N.  Y.    1960),   appeal  dismissed. 
290  F.  2d  660  (2  Cir.    1961).     See  also  Allied  Paint 
&  Color  Works,    Inc.    v.    United  States,    309  F.  2d  133 
(2  Cir.    1962).    cert,    denied.    375  U.  S.    813.    84  S.  Ct. 
41.    11   L.Ed.  2d  48  (1963);     United  States  v.    Hamden 
Co-operative  Creamery  Co.  .   297  F.  2d  130  (2  Cir. 
1961)."    (324  F.  2d  287  at  289). 
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The  contracts  in  the  case  now  before  the  Court  contain 
specific  provisions  for  redress  in  favor  of  the  CCC  in  caae  of 
any  defaults  or  deficiencies  by  the  contractor  in  the  performance 
of  his  duties  under  the  contracts.     By  these  provisions  the  parties 
converted  what  would  otherwise  have  been  claims  for  damages 
for  breach  of  contract  into  claims  payable  under  the  specific 
provisions  of  the  contracts.     Any  defaults  and/or  deficiencies  of 
the  contractor  would  therefore  be  considered  to  have  arisen 
"under  the  contracts".     This  is  a  practice,   followed  by  many 
Government  contracting  agencies,   as  was  noted  and  accepted  in 
United  States  v.    Utah  Construction  and  Mining  Co.  .   384  U.S.   394. 
The  Court,    in  that  case,   stated, 

"This  trend  has  continued  to  the  point  where  the 
field  of  claims  for  breach  of  contract  that  are  not 
regarded  as  arising  under  the  contract  is  becoming 
very  narrow  indeed.  "    (Id.    at  418). 
In  the  Utah  Construction  case,    the  court  held  the  coverage  of 
the  disputes  clause  as  a  matter  susceptible  of  contractual  deter- 
mination based  on  the  intention  of  the  parties  (Id^   at  407). 

The  effect  of  Appellants'  contention  in  the  instant  case  would 
be  to  require  the  CCC  to  choose  between  the  provisions  of  the 
contracts  giving  it  the  right  to  terminate  on  one  hand,   and  the 
provisions  establishing  the  right  to  recover  damages  in  an  agreed 
manner  for  failure  to  perform  on  the  other  hand.     The  contracts  in 
question  clearly  reflect  that  this  election  was  not  the  parties'  inten- 
tion.    The  express  language  of  the  contracts  is  clearly  to  the 
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contrary.     Article  23  of  the  contracts  sets  forth  that,   in  the  event 
of  the  contractor's  failure  or  refusal  to  perform  within  the  time 
specified  In  the  contracts,   the  CCC  "may,   by  written  notice. 
terminate  the  right  of  contractor  to  proceed  In  addition  to 

any  damages  which  may  be  provided  for  in  the  contract  for  refusal 
or  failure  to  perform  within  the  time  specified  (CCC]  shall  be 
entitled  to  recover  the  difference  between  the  contract  price  ..." 
and  substitute  performance  by  another  (Ad.  Rec.   No.    1). 

The  argument  that  the  CCC  must  sacrifice  its  right  to 
terminate  under  the  terms  of  the  contract  In  order  to  rely  upon 
the  provisions  of  the  contract  with  respect  to  damages  is  not  only 
contrary  to  common  sense,    but  would  lead  to  an  unreasonable 
result.     The  contracts  in  this  case  were  terminated  for  two  basic 
reasons:    (1)    Appellants'  demonstrated  inability  to  perform  in 
accordance  with  the  terms  of  the  contracts,   and  (2)    Appellants' 
failure  and  refusal  to  provide  adequate  performance  security 
required  by  the  contracts  (Ad.  Rec.    No.    1;    Exhibit  15  -  Telegram 
to  Fishel  of  April  14,    1963).    When  the  contracts  were  terminated, 
any  further  attempts  by  Fishel  to  perform  would  only  have  led  to 
additional  damages  to  CCC  (Tr.  450-466,  511-515;   Ad.  Rec.  No.    5  - 
Exhibits  14a  through  14m).    It  would  be  unreasonable  in  the  extreme 
to  say  that  the  Government  must  stand  idly  by  while  a  contractor, 
who  has  demonstrated  his  inability  to  perform,  continues  to  increase 
the  damages  the  Government  has  already  suffered,  in  order  for  the 
Government  to  be  able  to  assert  its  right  to  recover  damages  for 
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failure  of  the  contractor  to  perform.     Thla  i»  especially  true 
where,  as  in  this  case,  one  of  the  reasons  for  terminating  the 
contractor's  right  to  perform  was  the  contractor's  failure  to  pro- 
vide performance  security.     The  purpose  of  performance  security 
was,  of  course,   to  insure  that  the  CCC  would  be  reimbursed  for 
its  damages. 

Recent  decisions  of  the  United  States  Supreme  Court,  which 
review     cases     involving  administrative  determinations  under  the 
standard  government  contract  disputes  clause,   reveal  Appellants' 
argument  regarding  the  effect  of  terminating  a  contractor's  right 
to  perform  is  untenable. 

In  United  States  v.   Joseph  A.    Holpuch  Co.  ,    328  U.  S.   234 
(1946),   the  Court  held  the  failure  of  a  party(toa  Government 
contract  containing  the  standard  disputes  clau8e)to  exhaust  its 
administrative  appeal,   bars    it     from  bringing  suit  in  the  Court 
of  Claims  to  recover  damages. 

In  United  States  v.    Carlo  Bianchi  &.  Co.  ,   Inc.  ,    373  U.  S. 
709  (1963),    it  was  held  that,    except  for  questions  of  fraud,   a 
reviewing  court  is  limited  to  the  administrative  record  in  deter- 
mining the  finality  to  be  given  the  administrative  decision  which 
was  based  on  the  standard  disputes  clause  in  a  Government  con- 
tract. 

In  United  States  v.    Anthony  Grace  &  Sons,    Inc.  ,    384  U.  S. 
424  (1966),    it  was  held  that,    if  upon  Judicial  review,    the  adminis- 
trative record  was  found  to  be  inadequate  on  any  issue,   the  matter 
should  be  remanded  to  the  administrative  agency  for  further 
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proceedings  rather  than  the  reviewing  court  make  an  original 
record  on  auch  laaue.     This  holding  rested  on  an  application  of  the 
administrative  procedures  contractually  bargained  for,   and  the 
rights  of  parties  to  contract  and  provide  for  their  own  remedies 
in  case  of  a  breach  of  the  contract. 

In  United  States  v.    Utah  Construction  &  Mining  Co.  ,   384 
U.  S.   394  (1966),   the  Court  held  that  breach  of  contract  claims 
are  excluded  from  the  coverage  of  the  standard  disputes  clause. 
It  was  held,   nevertheless,   that  factual  issues  properly  determined 
administratively  may  not  be  retried  de  novo  in  the  subsequent 
contract  action  for  relief  which  was  unavailable  under  the  disputes 
clause  of  the  contract.     The    Court  stated: 

"Likewise,   when  the  Board  of  Contract  Appeals 
has  made  findings  relevant  to  a  dispute  properly 
before  it  and  which  the  parties  have  agreed  shall 
be  final  and  conclusive,   these  findings  cannot  be 
disregarded  and  the  factual  issues  tried  de  novo 
In  the  Court  of  Claims  when  the  contractor  sues 
for  relief  which  the  board  was  not  empowered  to 
give.  "    (Id.    at  420). 
This  decision  was  based  upon  the  contractual  agreement  of  the 
parties,   and  the  Court  noted  the  result  Is  harmonious  with  general 
principles  of  collateral  estoppel.     Numerous  cases  were  cited  by 
the  court  to  Illustrate  the  fact  that  courts  have  not  hesitated  to 
apply  res  judicata  to  enforce  the  decision  of  administrative  agencies 
acting  In  a  judicial  capacity  In  resolving  disputed  Issues  of  fact 
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(Id.   at  42U422). 

The  foregoing  principles  were  summarized  In  Crown  Coat 

Front  Co.   v.    United  States.   386  U.S.   503  (1967),  where  the 

Court  stated: 

"It  is  now  crystal  clear  that  the  contractor  must 
seek  the  relief  provided  for  under  the  contract  or 
be  barred  from  any  relief  In  the  courts.    .    .    . 

"Even  when  the  contractual  scheme  has  run  its 
course  and  the  contractor  is  free  to  file  his  suit 
in  court,   he  is  not  entitled  to  demand  a  de  novo 
determination  of  his  claim  for  an  equitable  adjust- 
ment.    The  evidence  in  support  of  his  case  must 
have  been  presented  administratively  and  the  record 
there  made  will  be  the  record  before  the  reviewing 
court.     United  States  v.    Carlo  Bianchi  &  Co.  ,   373 
U.S.    709,    83  S.   Ct.    1409,    10  L.  Ed.  2d  652;    United 
States  V.    Utah  Construction  &  Min.   Co.  .    384  U.S. 
394,    86  S.  Ct.    1545.     The  court  performs  principally 
a  reviewing  function.     Only  if  it  is  alleged  and  proved 
that  the  administrative  determination  was  arbitrary, 
capricious,    or  not  supported  by  substantial  evidence 
may  the  court  refuse  to  honor  it.     This  much  is 
clear  not  only  from  the  disputes  clause  itself  but 
from  the  Wunderlich  Act.     In  that  statute,   entitled 
'An  Act  to  Permit  Review',   68  Stat.    81,   Congress 
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widened  the  scope  of  judicial  review  but  at  the 
same  time  recognized  the  finality  of  the  adminia- 
tratlve  decision  absent  the  specified  grounds  for 
setting  it  aside.     The  focus  of  the  court  action  is  the 
validity  of  the  administrative  decision.    ..." 
(Id.    at  512-513). 


Ill 

NO  ERROR  OF    LAW   IS  REVEALED  IN   THE 
RECORD   OF    THE   ADMINISTRATIVE    PRO- 
CEEDING. 


Appellee  is  in  accord  with  Appellants'  assertion  that 
finality  does  not  attach  to  decisions  of  law  made  by  the  Board. 
However,    this  is  nothing  more  than  a  recitation  of  the  second 
section  of  the  Wunderlich  Act,   41  U.S.  C    322.     The  simple  answer 
to  Appellants'  argument  is  that,    in  granting  CCC's  Motion  for 
Summary  Judgment,   the  District  Court  determined  all  issues  of 
law  in  favor  of  the  CCC,    and  as  a  matter  of  law,    upheld  the 
administrative  determination  with  respect  to  all  issues  of  fact. 

It  should  be  noted  that  the  so-called  "issues  of  law"  dis- 
cussed in  Appellants'  Brief  were  never  raised  by  Appellants  in 
the  District  Court.     Accordingly,    Appellants  may  not  raise  these 
issues  for  the  first  time  now,    on  appeal,    inasmuch  as  an  appeal 
is  limited  to  the  theory  of  the  case  contended  for  by  Appellants  in 
the  trial  court.     Helve  ring  v.    Wood,    309  U.  S.    344,    348-349(1940); 
Accord:    McCullough  v.    Kammerer  Corp.  ,    323  U.  S.    327.    328- 

23. 


329  (1945). 

Although  an  appellate  court  may  affirm  a  judgment  upon 
grounds  not  urged  in  the  lower  court,   it  may  not  reverse  a  trial 
court  upon  such  grounds.     Palmer  v.    Reconstruction  Finance 
Corporation,    164  F.  2d  466,   468  (2nd  Cir.    1947),   cert,   denied; 
New  York,    New  Haven  &  Hartford  R.  R.   Co.    v.    Reconstruction 
Finance  Corp.  ,    334  U.S.    811  (1948). 

Contrary  to  Appellants'  assertion,   judicial  review  is 
limited  to  the  administrative  record  and  a  trial  de  novo  is  not 
permitted.     This  Court  has  no  more  latitude  with  respect  to  this 
review  than  did  the  District  Court.     Appellants  failed  to  convince 
the  District  Court  that  any  error  of  law  had  been  committed. 
Appellants  have  again  implied  to  this  Court  that  legal  error  was 
committed,   but  they  have  totally  failed  to  support  this  contention. 
either  by  reference  to  the  administrative  record,   or  by  citations  to 
legal  authority.     This  Court  should  therefore  dismiss  such  con- 
tentions as  being  totally  without  merit. 
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CONCLUSION 

For  the  foregoing  reasons,    it  Is  respectfully  submitted 
that  the  Judgment  of  the  United  States  District  Court,   for  the 
Eastern  District  of  California,   be  sustained. 

Respectfully  submitted, 

JOHN   P.   HYLAND. 

United  States  Attorney, 

JAMES  STOTTER   II. 

Special  Assistant  to  the 
United  States  Attorney, 

Attorneys  for  Appellee, 
Commodity  Credit  Corporation 
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n-     STATEMENT  OF  PLEADING  A  TS 

ESTABLISH  I  NO  .lUniSDICTIONAL  BASIS. 

.luriHdiction  of  this  court  and  of  the  district  court  below  i< 
based  upon  the  folluwlni;  plcadin^8  and  facts: 

1.  On  April  15,   1955,  Cecil  R.   Reed,   appellant  here  and 
plaintiff  below,   filed  with  the  Reno,   Nevada  Land  Office,  Bureau  of 
Land  Management,   U.S.  Department  of  the  Interior,  an  application. 
Nevada  034275  (  Ex.   E)  under  the  general  homestead  laws  (  43  U,S,C. 
161  et  seq.  )  for  entry  upon  160  acres  of  lands  owned  by  the  United 
States  and  located  in  what  is  known  as  the  Carson  Valley  area  of 
Douglas  County.   State  of  Nevada  (  R.  2-3). 

2.  Appellees  Richman  and  Penny,   defendants  below,  were 
employees  of  the  United  States  who  classified  or  supervised  classifi- 
cation of  the  lands  applied  for.  and  such  lands  were  classified  as 
suitable  for  agricultural  entry  under  the  general  or  "ordinary" 
homestead  laws,   such  classification  decision  bearing  date  of  April 
29,   1957    (Ex.   F;  R  3-4). 

3.  Reed,  on  or  about  May  25,   1957.   entered  upon  the  lands, 
established  a  residence  there,   proceeded  to  comply  with  the  Federal 
homestead  laws,   and  by  reason  thereof  acquired  certain  rights  and 
interests  in  and  to  the  lands  so  applied  for,   so  classified,  and  so 
entered  (  R.  4). 

4.  On  May  11,   1961,   Reed  submitted  final  proof  of  compliance 
with  the  homestead  laws  to  the  Nevada  Land  Office  (  Ex.   K:  R.  4). 

5.  By  letter  from  the  land  office  dated  March  I   1962  (  Ex.   M; 
R.  4-5),   Reed  was  notified  that  his  final  proof  was  "not  acceptable 
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to  isHuo  a  p;i((>tit  fur  the  onv  hundred  and  nlxty  ( 160)  acres  < 
II  y(<tir  entry,   but,   for  only  one-lialf  of  the  entry,  or  eighty  !  b 
Ucvr\  was  by  said  U'ltor.   ^Ivrn  thirty  ( 30)  days  to  relinquiAh  a  npct  :- 
riod  r>i(;hly  (  80)  of  thi*  entered  acres,   failing  which,   he  was  advinod. 
the  land  office  at  Reno  would  initiate  a  contest  of  Reed"  h  final  pr<f>l. 
such  contest  to  be  desi|;ned  to  cancel  the  entire  one  hundred  and 
sixty  ( 160)  acre  entry. 

6.  On  April  18,    1962,    iiif  Lnino  biaies  (»l  America  ,  as 
contestant  acting  through  defendant  Penny,   and  notwithstanding  earlx  r 
advice  and  conclusion  by  the  Nevada  Land  Office  that  Reed'  s  final 
proof  was  acceptable  to  issue  a  patent  for  at  least  eighty  ( 80)  acres. 
caused  action  to  be  initiated  in  the  form  of  a  contest  designed  ti' 
invalidate,   cancel,   and  make  nugatory  Reed'  s  entire  one  hundred  ana 
sixty  ( 160)  acre  homestead  entry  (  Ex.  V:  R.  4). 

7.  Issues  were  joined  and  a  hearing  had  on  June  2U,   iy»j.J 
before  a  Bureau  of  Land  Management  hearing  examiner,  said  hearing    , 
conducted  under  applicable  regulations  of  the  Department  of  th*- 
Interior  (Part  221,   Title  43.   C.  F    R. ,    redesignated  on  March  3i,   iJt>4 
as  Part  1840;  29  F.  R.   4326):  and  the  Administrative  Procedure  Act 
(Sec.   1001  et  seq,   Title  5,   U.S.  C.  A.  )  with  testimony  formally  reported 
(Tr.   1-142;  R.  4). 

8.  By  written  decision  dated  December  13.   1963.    United 
States  V.  Cecil  R.   Reed.  Nevada  3296  ( Admia.   File)  the  examiner 
concluded  Reed  was  entitled  to  have  his  entry  go  to  patent  upon  sub- 
mission of  technical  proof  respecting  military  service,    remanded  the 
case  to  the  Nevada  Land  Office,   in  effect  dismissing  the  contest 
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chargcB  (  R.  5-6). 

9.  On  January  9.   1964.   :  >e  United  States  ai^pesiled  the  hear;  •. 
examiner'  s  decisiun  tu  the  Director,  Bureau  of  Land  Management  '  iL 
6);  by  decision  dated  July  7,   1964.   the  Bureau  of  Land  Management, 
through  its  Acting  Director,   issued  a  decision,    t'nr  ■•  s  %. 
Cecil  R.  Reed.    Nevada  034275,   Contest  3296,    reverbed  the  decUtion 
of  the  hearing  examiner,    rejected  the  final  proof  of  Reed,  and  ordered 
the  entire  entry  cancelled  (Admin.   File;  R.  6). 

10.  Reed  appealed  to  the  Secretary  of  the  Interior  and  there 
after,  by  decision  dated  September  29.   1965,   United  States  v.  < 

R.  Reed.  A-30354,   that  office  affirmed  the  decision  of  the  Bur»'au  •  i 
Land  Management  (Admin.    File:  R.  6). 

11.  Reed  asserted  that  by  reason  of  the  referenced  four  (  4) 
administrative  decisions  -  -  Nevada  land  office;  hearing  examiner: 
Director,   Bureau  of  Land  Management;  and  the  Secretary  of  the 
Interior  —  he  had  exhausted  his  administrative  remedies  in  that  the 
applicable  regulations  of  the  department.  Sec.  1844.9.   Title  43.  C.  ^. 
R.  ( Apr.   1,   1964  Supp.  ),  provide  that  no  appeal  will  lie  in  the  De- 
partment of  the  Interior  from  a  decision  of  the  Secretary  (  R.  6). 

12.  On  November  29,   1965.   Reed  filed  a  complaint  in  the 
United  States  District  Court  for  the  District  of  Nevada  (  R.  2-10). 
asserting.   Inter  aUa.  that  the  final  administrative  decision  of  the 
Secretary  of  the  Interior  waa  arliitrary  and  erroneous,  against  the 
law,   not  sustained  by  the  evidence  and  contrary  to  the  facts:  that, 
under  applicable  law,   Reed  was  entitled  to  have  his  entry  allowed  and 
to  have  patent  issue  to  Mm;  that  the  decision  of  the  Secretary  was 
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arbitrary  and  erroneous  because  not  con...tenl  with  applicable  prin- 
ciple, of  equity;  and  that  Reed  wa»  entitled  a.  a  matter  ol  right  to  ha.e 
the  decision  o(  the  8«:retary  Judicially  revl«««l  by  a  Federal  dl-.rlct 
court  pursuant  to  the  following  statutory  authorities  (  R.  31: 

( a)  that  the  Individuals  named  as  defenda«U  are  officers 
and  employees  of  the  United  SUle.  or  an  agency  thereof  with  the 
intent  and  meaning  of  Section  1391  ( e).  Title  28.  U.8.C.A.:  that  the 
action  brought  Is  one  within  lhe»0pe  ind  purview  ol  Section  1361.  TllU 
28  U.S.C.A. .  and  subsection  (.)  (3)  ol  said  Section  1391. 

(b)  that  the  action  brought  was  one  to  judicially  review 
actions  or  decisions  of  the  named  defendants,  acting  or  purporting 
to  act  in  an  official  capacity  or  under  color  of  legal  authortty.  as 
such  review  Is  contemplated  and  authorized  by  Section  10  ol  the 
Administrative  Procedure  AC.  (Sec.  1009.  Title  5.  U.S.C.A. ,  and  by 
Section  1391  (  e),  Title  28  U.S.C.A.:  and  that  jurisdiction  and  venue 
resided  in  the  Neva<b  district  court  for  such  sUtutory  reasons,  and 
the  further  fact  thatplalntiff  is  a  resident  of  Neva<b.  and  that  the  real 
property  Involved  in  the  action  is  located  In  Douglas  County.  Nevada, 
as  set  out  In  the  complaint  (  R.  2-3). 

11    Plaintiff  below  sought  this  relief:  (R  8-9):  temporar> 
restraining  order,   restraining  defendants'  interference  with 
pl,lntl«-.«e  «,d  «.)oyment  of  the  property;  a  preliminary  Injuncaoa 
pending  a  final  and  compile  hearing  on  the  merits;  a  permanent 
injunction,  full  Jutidal  review  of  the  decision  of  the  Secretary  of  the 
Werior.  reversal  of  the  SecreUry'  s  decision,  and  such  orders  or 
writs  a.  are  deemed  necessan  to  make  fully  force  and  effective  the 
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dt>clfilon  of  the  h(*arlr)(!  • 

II      Annwoi  •  itc'd  Sta(<>s  (  K.  :  h  fUett 

imiuditi^  u^rrcment  by  (tic  Drpartmcnt  of  (ho  bUciiur  (  R.  30) 

;t8Hurin^  maintenance  of the  status  quo  as  far  as  the  land 

involved  is  concerned  during  the  pendency  of  the  litigntlon  <  > 

thuBobviating  formal  action  on  the  restraining  order  and  injui. 
requests. 

15.  Minutes  of  the  Court  (  R.   47)  for  Septrmbtr  9.    w^.^ 
reflect  pre-trial  determinations,   including  this  entry: 

"•♦♦♦Counsel  for  the  Plaintiff  malces  an  offer  of 
proof,   to  which  the  same  is  rejected  on  the  grounds 
that  the  evidence  is  limited  to  the  Administrative 
Record  lodged  with  the  Cleric  " 

The  Court  thereupon  ordered  the  matter  determined  on  the  Admlni'-- 

trative  Record,   and  submission  on  briefs. 

16.  Plaintiff  s  Openir^  Brief  (  R.  50-87).    Defendant'  s 
Answerli^  Brief  (R.  88-108)  and  Plaintiff  s  Reply  Brief  (  R.110-i2i. 
were  filed  with  the  District  Court:  under  date  of  July  7.   1967.   the 
court  below  entered  an  "Order  Granting  Summary  Judgment"  for  th*- 
United  States  ( R.  \22-\2$). 

17.  By  timely  modon  for  new  trial  and  motion  for  reconsider- 
ation,  PUintlff  b«low  asserted  inter  alia   that  the  summary  juc^ment 
was  improperly  entered  ( It  127-132),   and  after  responsive  plea  dim: 
by  the  United  States  thereto  and  setting  of  arguments  (  R.  133-14r;  anr 

18.  By  JudgflMBt  eiAsrsd  on  December  19.   1967  (  R.  142-143). 
and  "Supplemental  Opinion,    Findings  of  Fact  and  Conclusions  of  Law" 
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beariiii!  the  flainr  date  (  R.   144-147)  the  district  court  aitatn  found  lor 
thr  (Jniird  Slatoh,  upholdtriK  ihc>  dfcliiion  of  (h«  Secretary  of  the* 
Interior  rejecting  Reed'  »  final  ppKif  and  ordprinfE  cancellation  of  th« 
'  ntirt*  160-acre  entry. 

19.    .lurisdicliun  on  appeal  resideh  in  the  Liuied  States  ^ircuti 
'  ourt  of  Appeal  for  the  Ninth  Circuit  pursuant  to  Section  1291.  TIIU- 
28  U.S.C.A. 

III.     STATEMENT  OF  THL  CASK. 

( I)    Incorporation  of  Record. 

Because  the  record  here  involves  administrative  action  or 
Judicial  proceedings  had  at  five  different  levels  --  Nevada  land  <>^).  <■ 
decision  adverse  to  appellant  Reed;  hearing  examiner  decision 
favorable  to  Reed;  decision  of  Eureau  of  Land  Management  unfavorable 
to  Reed;  decision  of  Secretary  of  the  Interior  affirming  Bureau  u*.  L^nJ 
Management  decision;  and  decision  of  the  Nevada  Federal  district 
court  upholding  the  final  determination  of  the  Secretary  of  the  Interior 
->  counsel  for  appellant  has  attempted,  supra,  to  set  out  liackgrounl 
information  in  more  detail  than  would  be  required  in  a  simple  appeal 
from  a  decision  of  a  Federal  district  court  resulting  from  an  artior> 
originating  thsre. 

In  ttirn,  in  theae  circumstances,  appellant  incorporates  b\ 
reference  in  this  brief  all  of  the  files,  records,  and  pleadings,  and 
arguments  made  in  the  judicial  and  administrative  proceedings  l>elow. 
Particular  reference  is  made:    to  Plaintiff's  Pretrial  Memorandun"    >- 
Contentions  of  Fact  and  Law  ( R.   27-45),  and  Defendant's  Pretrial 
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Memorandum  (  R.  32-3r)  Plaintiff  h  0|>enlnK  nrlei 

(R.   50-87),  Uefondant  B-108i.  and  tu  PlftiirtUC  >> 

Reply  F.rief  (  R.   110-121)  uieu  ii.    >  <.  proieedlngs  had  In  the  Unued 
Slates  District  Court  for  the  District  of  Nevada. 

(  2)    The  c|ue8ti»n8  involved,  and  the  manner  u\ 
which  they  are  raised. 

The  court  below  in  its  'Order  Granting  Summary  Judgment 

(R.   122-126)  bottomed  its  judgment  fur  defendants,  In  effect,  on  a 

single  point  found  by  the  court  tu  i)e  dispositive  of  Reed'  n  appeal 

the  Secretary  in  this  language  (  R.   122): 

We  need  not  consider  all  the  ar         • 
plaintiff  in  his  attacic  upon  Ihe  procee  .  lor 

be-  (R.   123)partment  and  the  final  decisi'.n  ol  ihe 
Secretary  inasmuch  as  one  of  them  seems  to  us  to  he 
dispositive  of  the  case. 

The  Government  rcjntesl  of  the  .<  ir 

homestead  patent  alleged:    'That  the  >nteHtee  -tas 

not  met  the  cultivation  requirements  *    '    *  in  the  de\  •  ' 

of  his  homestead  entry  *  *  *. '     The  statute  requires; 
the  entry  man  shall,  in  order  to  comply  with  the  reniirc 
ments  of  cultivation  herein  provided  for,  cultivate  H'-  '»">- 
than  one-sixteenth  of  the  area  oi  his  entry.  !■» 
the  second  year  of  the  entry,  and  ni^H  less  tha 
beginning  with  the  third  year  of  the  entry  and  until  linal 
proof  ♦••.'•  43  U.  S.  C.   164.     The  law  (  43  U.  S.  C.   279)  gives 
two  vears'  credit  for  residence  and  cultivation  to  an  honorabhr 
disc tiiu*ged  veteran  homestead  entryman.  but  it.  rno. 
proTldes:    "No  patent  shall  issue  to  any  person  v  ' 

resided  jupoa  his  homestead  and  otherwise  compl 
the  provisions  of  the  homestead  laws  for  a  period  ui  ai 
leairt  one  year;    Provided,  that  such  compliance  shall  include 
taona  fide  cultivafloh  oTIlT  least  une-eighthof  the  area 
entered  under  the  homestead  laws  *  *  *. ' 

So  plaintiff,  a  veteran,  was  required  to  cultivate  in 
food  faith  twenty  acres  of  his  one  hundred  sixty  acre 
entry  to  qualify  for  a  patent.    On  this  issue,  the  Secretar. 
found  as  follows 
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"Si rue  thc!  only  cnlrv  vear  In  which  th»  r 

ported  to  cultlvatf  20  ai  r«'H  wa»  hl»  fourth.    . 
cultivate  20  acres  in  itial  year,   hlM  final  pruul  iituttt  he 
rejected  and  <ancell«d.  " 

"The  appellant'  s  allegation  that  he  cultivat*^  and 

planted  20  :irr«'S  of  o.its  cmi'    ' 

The  land  examnu-r.    festlfyii 

stated  that  when  he  visited  the  1.  .« 

found  '  approximately  twenty  acr  md' 

(  Tr.   29,    38),   that  all  the  native  v. v'-ition  had  iiot  been 

removed,   and  that  '  sat^ebrush  was  Mill  left  (  R.   124) 

standint;  in  the  fields,  which  would  interfere  wi"  •  r 

tillage  or  cultivation  of  the  fields'    (  Tr.   38).     H. 

that  he  saw  no  evidence  of  tillage  for  a  crco  other  Uun 

native  grasses  (  Tr.   39).   and  that  no  stuljbfe  of  any  oat  crop 

at  all  was  on  the  land  ( Tr.   40).     If  an  oat  crop  had  been 

grown  or  raised,   stubble  would  have  remained    (  Tr.   40). 

"The  appellant  agreed  that  there  was  no  evidence  of 
an  oat  crop  in  January  1962  (  Tr.   101.   102).   although  he 
said  it  grew  8  inches  high  (  Tr.   104).     He  gave  no  explanation 
as  to  why  no  stubble  remained  •••••.     This  argument,   founded 
on  the  merest  of  inferences,   is  completely  unacceptai)le. 

"In  opposition  the  entry  man  offered  only  his  own  testi- 
mony to  support  his  claim  that  he  had  cultivated  20  .icrf*^.     I' 
is  noteworthy  that  he  did  no  present  either  of  the  prrsons  * h 
submitted  statements  as  part  of  his  final  proof  that  he  had 
cultivated  20  acres  in  1961.     Since  the  final  proof  of  an  entrym.Tr 
is  required  to  be  corroborated  by  the  testimony  of  two  rredib!* 
witnesses,   Rev.  Stat.  sec.   2291  (1875).   as  amended   43  r.  s.     . 
sec.   164  (1964).   it  seems  tlut  evidence  of  no  less  wr-mht  should 
be  required  in  a  contest  challenging  lack  of  cultivation. 

"The  burden  of  proof  rests  on  a  homestead  entry- 
nian  to  establish  by  a  pr^onderance  of  the  ev1d»  he 

has  met  the  requirements  of  the  law.    Stewart  v 

238  F.  fcpp.  Ml  (D.  Nev.  1965)     Appe! 

standing  alone  wltnout  corroboration,   f.i". he 

preponderating  evidence  required. 

"Therrfore.   1  conclude  that  the  required  number  of 
acres  was  not  cultivated  during  the  fourth  entrv  ye.\r.  * 
( emphasis  si4)plied). 


The  decision  below,  by  the  Federal  district  court  for  the 
district  of  Nevada,  it  will  be  seen,   adopted  the  reasoning  of  the 
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Secretary  or  Ihe  Interior:    i;  •  '>elow  iuund.  in  effect  ttra 

Heed's  testimuny  '  *  *  'standtnK  alone  without  rorrohoration  •  •  •  (hiCf* 
I 
not  meet  the  preponderatinK  evidence  required.    (  R.  124  and  nuprai 

It  should  be  noted,  parenthetically,  that  the  Guvernmeni  produced  only 

a  single  witness.  Mr.   HaKthari  (  Tr.   index,  p.  1;  and  Tr.   1-1431  and 

that  there  was  in  fact  received  into  evidence  by  the  hearing  examiner. 

without  Government  objection  the  Final  Proof  Submission  of  Reed 

(  Ex.   K;  Tr.   13).   which  evidence  Included  in  the  very  affidavit  form 

required  by  law  the  sworn  testimony  of  two  witnesses  before  the  officer 

designated  by  the  United  Slates  '  Ex.  J),  as  contemplated  and  required  l/y 

It    JR.  S.   2291,  as  amended.  43  U.  S.        sec.   164.    The  court  below  in 

supporting  the  Secretary's  finding,  nevertheless,  concluded  <  R.   1241: 

We  think  this  lindlii^  (  !jv  the  Secretary)  is 
supported  by  the  record  and  justifies  the    leciviMn  sustaining 
the  Govemmeit  contest  and  denying  the  .i  .on  for 

patent.     The  entryman'  s  effort  to  '  R.    i:  .iy  with 

the  cultivation  re(|uirenient.s  of  the  honie.siead  iaw.s  was 
niggardly  at  best.     ^ "'^r  'mrdrn  cf  his  ar;:uji,eMt  i-  !hat 
the  Secretary  wa.s  rated 

Cestimohy  thaTlTe  lia  .      • 

Thus  delimited  by  the  court  oelow.  the  following  brief  state- 
ment reflects  appellant's  po.sition:    T^ntryman  Reed.  In  fact  and  in  law. 
did  meet  the  burden  of  proving  compliance  with  the  homestead  law.  ar.d 
is  entitled  to  have  patent  issue  to  the  full  ICO  acre-entry.    Reed 
contends  that,  in  fact  and  law.  he  had  fully  met  the  corroboration 
requirement. 

Additionally  this  observation  seems  in  order  the  facts  of  the 
case  are  not  complex  as  to  detail.  The  manner  of  factual  development 
and  the  shifts  of  emphasis  in  application  of  the  law  to  them  through  the 
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I    I  aclminlH(ralive  and  judtdal  prorcA««M  b«lou  w'ferent  ad- 

•i  ;  niinlNtrative  deciHional  levelh.  and  iwrticulmrly  in  the  Itfcht  of  the  nat 
.1  hane  upon  which  the  lower  court  deriKlon  rests  •-  makeit  determifUiti 
I    '  of  (he  manner  of  presentation  here  somewhat  dlffirxiU. 

[  ()  preserve  appellant'  s  position  respectinK  the  whole  decth. 
,,    j  of  the  Secretary  without  expanding  this  brief,  appellant  lncorporaiei» 
:      by  reference  herein  his  Pretrial  Memorandum  of  Contentions  of  Fact 
n    ;  and  Law  filed  in  the  United  States  District  Court  of  Nevada  (  R.  37-45 
V      together  with  Plaintiff  s  Opening  Brief  (  R.   50-86).   Plaintiff  s  Repiv 
III    I  Brief  (  R.   110-121),  and  the  argument  therein  contained. 
II    ;  Accordingly,  appellani  in  this  brief  to  the  court  will  restate 

only  one  proposition  in  addition  to  that  involving  corroboration: 
la  Appellant  contends  that,  on  the  whole  record,  appellant - 

14      entryman  is  entitled  to  have  his  final  proof  allowed,  when  tested  by 
I     '  'good  faith'   standards  on  both  a  legal  and  an  equitable  basis. 
I  IV.     SPECIFICATION  OF  ERRORS. 

I  The  district  court  erred  in  the  following  particulars' 

1      In  failing  to  conclude,  ab  a  matter  of  law.  that  the  entryman 
failed  to  meet  the  burden  of  proving  compliance  with  the  Homestead 
law. 

2.     In  failing  to  conclude  that,  in  fact  and  in  law.  the  entrvna 
22    '  is  entitled  to  have  hib  tinal  proof  allowed,  when  tested  by  '  good  faith 
requirements 

V.    ARGUMENT. 


I.    Summary  of  Appellant' s  Position. 
Appellant  contends  that* 
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I  '  a)    The  law  applicable  to  the  quality  ul  llnal  proof,  and  the 


form  of  final  proof,  has  heen  wholly  complied  with  In  thla  caa«.    The 
lower  court,  in  itM  decision,  erroneously  overlooks  and  discounts  th«s« 
facts:   that  Reed,  as  a  part  of  his  final  proof  submission  filed  affidavitN 
of  sworn  testimony  of  two  witnesses;  that  the  sworn  testimony  of  these 
two  disinterested  witnesses  was  taken  before  an  officer  designated 
by  the  United  States  In  accordance  with  its  usual  procedure;  that  the 
H    I  testimony  was  taken  following  publication  In  a  manner,  at  times  pre- 
scribed, and  in  a  text  mandated  by  the  United  States;  that  Interested 
persons,  including  employees  of  the  United  States,  were  thus  noticed  to 

11  lappear  at  the  time  such  testimony  was  taken;  and  that  the  testimony- - 

12  I  thus  adduced  according  to  applicable  statutory  requirements  and  ad- 
mitted into  evidence  without  objection  at  the  hearing  tiefore  the  hearing 
examiner  --  constitutes  all  of  the  corroboration  of  Reed's  final  proof 
and  testimony  contemplated,  or  required,  by  the  Homestead  Law. 

(b)  Measured  by  court -declared  standards,  aid  by  administra- 
tive  agency  direction  and  decision,  for  weighing  'good  faith'  .  the 
whole  record  here  supports  a  finding  that  this  entryman  has  met  those 
standards. 

2.    The  proof  of  compliance  tendered  by  the  entryman 
in  the  instant  case  is  as  fully  corroborated  as  is 
required  and  contemplated  by  the  applicable  law,  and 
the  entryman  is  entitled  to  issuance  of  a  patent  to  his 
full  160-acre  entry. 
Reference  is  made  to  the  laws  applicable  to  final  proof: 
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(a)   Paste  Homegtead  Law. 

The  prnviMlons  of  the  babir  lomeatead  Law.  applicable  to 
agricultural  entry  or  '  ordinary'  homesteads,  as  in  the  Instant  case. 
pertinent  here  are  found  codified  in  Title  43.  U.S.  C.A. .  sees.  Itl-l- 

Sec.   164  (  R.  S.  2291)  provides  in  relevant  part: 

No  certificate  shall  l>e  given  or  patei^  issued 

iherelori'  until  the  expiration  of  thr<  '  <■ 

date  of  .siirh  entrv;  and  if  at  the  ox, 

or  at  ;i  <  "< 

niakin 

cr<   '■' 

ho 

cm 

sir  aki»s 

aitutavii  Dial  11(1  i)aii  -    .   m  '    iai:i; 

*  *   ■  thpn  in  sucli  case  he.   she.   oi  .c-  j 
to  ;i      if   a.s"Hrr»(her  rasos  pi                   ;.   la  a  •  '   '    ' 

T'l  urther.  Tliai  the  enti  all.   in  ordpp  lo 

comply  with  l"he~ref|uirenu'nts  ul  cultivatioi 

provided  for,   culljvatL-  not  loss  than  one-si  f 

the  area  of  his  entry.  I'C  :iiinini:  with  the  s« 

of  the  entry,  and  not  less  tlian  one-eighth. 

the  third  year  of  the  entry  and  until  liiml  pruu;. 

(emphasis  supplied). 

(  b)    Military  Sej^vice  Credit. 

Requirements  respecting  proof  for  military  veterans  are 
qualified  by  provisions  now  codifiec.  al  Title  43  U.S.  C.A.  .  sec.  279. 
in  pertinent  jiart: 

♦  *  'Credit  shall  be  allowed  for  two  years'  service  to 
any  person  who  served  in  the  military  or  na\*al  forces  of 
the  United  States  *   *   '.     No  patent  shall  issuo  to  any  such 
person  who  has  not  rfsided  upon  his  homestead  and  otherwise 
complied  with  the  provision  of  the  homestead  laws  for  a 
period  of  at  least  one  year*    Provided.   That  such  compliance 
shall  include  bona  fide  cultivairon  oT  at  least  one-cichth 

of  the  area  entered  under  the  homestead  laws;  * 

( c)  Statutory  Provisions  for  Final  Proof. 

Provisions  now  codified  at  Title  43  U.S.  C.A.  .  sees.  251.    iD*:. 
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and  254  arc  pertinent  here: 

F/Pforr  fiii.'ti  i.n.i  r  ^nall  hf  submlttfl  }>v  ;imv 
perHoM  *   '  •  •  •  g 

his    nl     lir  Dlfi'tf. 

V 


rfin 


lion  ha8  lieen  niadr  onie  a  week  t- 

days  ♦  ♦   ♦.     Surh  notirr  shnll  coi  ' 

witnesses  as 

sail  iirriiifl  ..: 

('  in  thr  I  ,1  ry 

(I    i    '         ■       ir  HTiaFI  n   i    ■ 

efiecl  to  the  ioregoin^  provisions. 

20  Stat.   472.   43U.S.  C.A.   251.     (  emphasis  .supplied) 

And  the  (ollowint^  section  headed  '  Time  of  taking  testtmonv 

lor  final  prooi  ontains  language  which  aids  in  wei^hin^  the 

quality  of  support  tor  the  entryman's  proof: 

Section  251  of  ihi.s  till^  shall 

laklntji  oT  testimony  for  ririal  i)i  a 

Ihe^day  advertised  *  ♦  -.     43  U.S.  C.A.  252  (  emphasis 

supplied). 

Title  43  U.S.  C.A.  .   sec.    254  contains  provisions  re»|>ectinK 
officers  before  whom  affidavits  or  proofs  may  <)e  made,  and  declares 
that  '  *   '   *any  witness  makinK  such  proof     who  knnwini^ly.  willfully,  or 
corruptly  sweais  falsely  '  *  *  *t«t  any  material  matter  roi.tain«d  .n  said 
proofs  *  ♦  ♦'   shall  be  deemed  iiuilty  of  perjury. 

(  d)    Departmental  Regulations:    Filial  Proof. 

Rey^ulations  in  effect  at  the  time  Reed  submitted  final  proof 
dated  May  11.   1961  (  Ex.  J)  were  contained  in  Title  43.  C.  F.R.  .  sees. 
Itb,  44  through  166.  50  under  the  heading  '  Procedure  Gnvernini:  Submis- 
sion of   Final  or  Commutation  Proof. " 
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A  hc^idnotc  reads;  AUTHORITY:  sees.  1€6.  44  to  166. 50 
IsHued  under  20  Stat.  472;  43  U.  S.  C.  251. '  ,  the  sUtutory  and  codt 
provtslons  quoted,  supra,   as  sec.  251.    They  are  now  codified.  Title 

43  C.  F.  R.   (.Ian     1     inr.fl  nf-vislom  as  sl-ch.   2211.1-4  fa)(l)  throut^ 
2211.1-4  (d)(2). 

Attention  Is  directed  to  the  pertinent  language  In  sec.  1C6.  45 
of  Title  43,  C.  F.  R.   (  sec.   2211.  1-4  (  c)(  1).  Til.   43  C.  F.  R.  .  .Ian 
1968  Revision): 

Any  person  desiring  to  make  homp.strad  proof  shoviM  ';rst 

forward  a  written  notice  of  his  des 

land  office,  giving  his  post-office  a 

his  entry,  the  name  and  otlicial  title  of  the  otfi  re 

whom  he  desires  to  makf   urM.f.  tin  Dlarc  at  v.  iroof 

is  to  be  made,  and  thi 

at  least  four  of  his  ui '  ^ 

knowledge  as  f 

faith  complied     r     a.  ^^ asis 

supplied. ) 

The  same  regulations  govern  time  of  making  proof,  officers  qualified  tn 

take  proof,  publication  requirements,  and  in  sec.  166.  47,  the  provision 

controlling  in  1961,  recite  ( emphasis  supplied)  that: 

"Final  proofs  in  all  cases  where  the  same  are  required 
♦  ♦  ♦  should  be  taken  in  accordance  with  the  published 
notice:    Provided,  however.  That  such  testimony  n»i'^ 
taken  *  *~r^  ~        ' 

(  e)    Regulations  Controlling  Government  Contests. 

On  April  18,  1962,  the  United  States  initiated  a  contest  of 
appellant'  s  final  homestead  proof  in  the  form  of  a  complaint  ( Ex.  V 
The  complaint  itself,  and  the  hearing  examiner  proceeding  which 
followed,  was  asserted  by  the  United  States  and  found  by  the  hearing 
examiner  (  Examiner'  s  decision.  December  12,  1963.  United  States  v. 
Cecil  R.   Reed,  Admin.   File,  p.  1)  to  have  been  initiated  and  conducted 
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pursuant  to  Title  43  C.  V.R.  ,  Part  221.  under  nee.  221.  bl  thereof 
relating  to  Government  contestH  ( now  redesiKnated  sec.   1B52.  2  et  eeq.  . 
Tit.   43  C.  F.  R,.  .Ian.   1,  19f.8  Revision). 

RegulationH  KoverninK  Go /eminent  contests  in  elleci  ««  inr 
time  Reed  submitted  final  proof  dated  May  11,  1961  ( Ex.  J),  were 
carried  under  Part  221  under  the  heading  "Appeals  and  Contests  . 

The  headnote  reads     '  AU'I  HORITY.    sees.   221. 1  to  221.  107 

issued  under  R.  S.   2478,  as  amended;  43  U.  S.  C.   1201. '    The  statutory 

provision  cited  reads  in  its  entirety: 

The  Secretary  of  the  Interior,  or  such  officer  n 
designate,  is  authorized  to  enforce  and  carry 
by  appropriate  regulations,  every  part  of  the  ^^l...,.■,i.,^^  ..i 
this  title  not  otherwise  specifically  provided  for. 

R.S.    2478.   43  U.S.  C.A.    1201. 

Detailed  examination  of  the  regulations  governmg  evidence  in 

Government  contests,  so  far  as  relevant  to  this  api>eal.  reveals  this 

language  in  sec.   221.  74  (a)  under  heading  of  '  Evidence'   ( since 

redesignated  sec.   1852.3-6  (a).  Tit.   43  C.  F.  R.  ,  .Jan.   1.  1968  Revision): 

All  oral  testimony  shall  be  under  oath  and  witnesses  shall 
be  subject  to  cross  e.xamination.     The  Examiner  may 
question  any  witness.     Documentary  evidence  may  be  received 
if  pertinent  to  the  issue.     The  Examiner  will  summarily 
stop  examination  and  exclude  testimony  which  is  obviously 
irrelevant  and  immaterial. 

We  turn,  then,  to  the  application  of  the  foregoing  statutor>'  and 
administrative  regulations  to  the  instant  case. 

(  f)    The  Secretary'  s  Decision  and  Conclusion  of 

the  United  States  District  Court. 
As  set  out  above  (pps.  8-10.  this  brief)  the  Secretary  ot  tne 
Interior  and  the  district  court  below  find  unity  in  their  rationale  which 
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23 
24 
26 
26 


would  cancel  tho  Heed  entry  mnre  than  12  years  alter  application  lor 
entry  (  Ex.  E,  Tr.   13).  and  Home  ten  years  after  entry  was  allowed  (Z> 
F,  Tr.   13)  In  these  words  and  phrases: 

"In  «)|)|"'-  if  i-;,  ''?'■'•*   ,  '  ■■  .    '  t 

WltlH- 
SUpiXi: 

Sppcn- 


alls  short  of  tli€'  prpponcif rating  pvidenre  require: 
and  the  court  below,  having  adopted  the  (oregoing  lan((uage  trom  me 
Secretary'  s  decision,  determined  that  such  finding  was  supported  by  the 
record,  and  characterized  entryman  Reed'  s  position  In  this  language 

(R.   125): 


The  burden  (i;  i 

to  accept  his  u: 
cultivated  twenty  ai  res. 


ary  m.'wls  required 

Ma 


In  support  of  its  decision,  the  court  below  reued  upon  luo 
decisions.    Stewart  v.   Penny.    238  F.  Supp.  821  ( 1965)  was  decided  by 
the  court  from  which  this  appeal  is  taken.    The  court  in  Stewart  con- 
cluded that  the  burden  of  proof  is  upon  the  contestee  and  that  the  govern- 
ment '  bears  only  the  burden  of  going  forward  with  sufficient  evidence 
to  establish  a  prima  facie  case,  and  the  burden  then  shifts  to  the  claim- 
ant to  show  by  a  preponderance  of  the  evidence  that  his  claim  is  valid. ' 
238  F.  Supp.  821.  831.  citing  with  approval  Foster  v.  Seaton.    271  F. 
2d  836  (1959). 

We  suggest,  without  argument  L>ecause  not  deemed  nece.s.san,- 
to  appellant'  s  position  here,  that  it  is  the  Government  --  and  not  the 
homestead  entryman  --  who  is  '  the  proponent  of  a  rule  or  order'   within 
khe  moDiing  of  the  provision  of  the  Administrative  Procedure  Act  which  m 
Imposes  the  burden  of  proof  under  5  U.  S.  C.  A.  1006  (  cK 
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The  court  below  (  H.   125   126)  cJrawti  heavily  on  Uuifcuage  (rom 
Quock  Ttng  V.  United  States.  HO  U.  S.   417  ( 1891)  In  this  (ashton 
(emphasis  suppliedi: 


Und-  -.      .     '     -  • 

as  to  a  pail 

contrf)!  ihe  decibion  of  the  '  ■'  llal  r 

many  pxreptlons.     There  m.i  .'  h  an  \\> 

ini|'        t    ility  in  the  Htatem«'nl.s  nl  a 
fhc  ir  jtirv  to  disreKard  thr  • 

of  any     li  !<■'  t    .        "  ■ .     • 

By'tlie  rail'  .i        .i 

testimony;  and  there  may  be  so  many  o:: 
of  particular  transactions,  or  of  his  mwi 
discredit  his  whole  story.     His  mam 
may  give  rise  to  doubts  of  his  sincr 
impression  thar~  <   ~      "  ~       "  ^• 
TacTsT  ^7nnTjc.s( 

the  weight  which  should  be  given  lu  • 

there  be  no  adverse  verbal  testimoi      . 


oJ 


Count 


'71 


incntb.   a 
ed.  ■ 


The  court  below  appears  to  characterize  Reed's  testimony  as  related  t 

testimony  having  these  elements  --  '  a  particular  fact,  uncontradicted 

by  any  one",  as  given  "in  the  absence  of  any  direct  conflicting  testim 

and  as  standing  "although  there  be  no  adverse  verbal  testimony 

adduced". 

It  is  noted  that  Quock  Ting  is  read  by  the  court  below  as 

holding  (R.   125)  tJiat  -- 

"♦  *  *the  trier  of  fact  may  give  little  credence  to 
evidence  although  uncontradicted. ' 

And  the  court  below  continues  (  R.   126)  -- 

"It  is  no  hardship  on  the  entryman  to  require  him  to 
produce  sound,  credible  evldenceoi  compTT since  wTi i r h 
ne  easily  can  prepare  in  the  torm  o'  -'.   pht   graphs 

and  testimony  of  neighbors  ol  his  w.  .  ovinc  up  tr.e 

homestead  progresses. " 

Following,  we  recite  what  we  believe  to  be  the  controlling 

Judicial  precedents,  and  the  facts  respecting  corroboration  overlooked 
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by  both  the  Secretary  ano  un-  imwit  c  fiurt. 
(  K)   Appellant'  o  Response. 

In  the  instant  case.  Reed  filed  his  Notice  to  MsUce  PrtxA  on 
March  8.  1961  (Ex.  I,  Tr.   13).  and  under  date  of  March  13.  1961 
received  from  the  Nevada  land  office  a  form  desit(raUed  as  "Instructions 
for  Publicatiun'together  with  a  form  entitled  "Notice  for  Publication. 
Final  Proof   (Ex.  J,  Tr.   13)  and  under  date  of  May  11.  1961  he  filed 
his  "Homestead  Entry  Final  Proof"  (  Ex.   K)  including  affidavits  in  the 
form  of  sworn  testimony  taken  before  the  officer  designated  by  the 
Nevada  land  office  as  required  by  R.  S.  2291,  43  U.  S.  C.A.  114. 

It  is  submitted  that  this  is  all  the  corroboration  required  by 
the  law,  and  that  it  is  precisely  the  "*  *  ^testimony  of  neighbors' 
referred  to,  by  the  court  below  (R.  126,  supra)  as  "•   •  'sound, 
credible  evidence  of  compliance*  •  *.  " 

Turning  to  the  final  proofs  filed  by  Reed,  and  in  heh^U  ol  Reed 
( Exh.  K.  Admin.   File)  we  find  that  these  documents  disclose  that:   the 
two  statutory  witnesses,  one  of  them  a  69-year  old  nelghl}or.  the   othpr 
a  40-year  old  neighbor,  had  both  seen  the  land  "many  times'  ;    that 
both  statutory  witnesses,  under  oath  before  the  Government's 
designated  official,  testified  that  they  lived  in  the  vicinity;  both  mu«t  be 
presumed  to  have  been  aware  of  the  provisions  of  18  U.  S.  C. ,  sec.   1001 
referred  to  on  the  affidavits  they  signed,  advising  that  it  is  a  crime 
"♦  ♦  ♦for  any  person  knowingly  or  willfully  to  make  to  any  Department  or 
agency  of  the  United  States  any  false,  fictitious,  or  fraudulent  statements 
or  representations  as  to  any  matter  within  its  jurisdiction." 

Oral  testimony  of  Mr.   Reed  in  the  determinative  crop  year  of 
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1961  esUbllshes  that  (  Tr.  ppM.   104  and  114-115)  that  Reed'  a  cuatom  waa 
to  prepare  the  soil  in  the  fall  and  seed  in  the  spring,  so  that  the  '1961 
crop  year'   embraced  both  the  fall  of  1960  and  the  spring  of  1961  (  see 
particularly  lines  2-26.  Tr.  p.   115).    Taken  with  this  oral  testimony, 
the  proofs  submitted  by  Reed,  and  by  his  two  witnesses  '  *"*    »"  rn^^umr 
the  following,  inter  alia: 

That  Cecil  Reed  was  36  years  of  age  when  he  made  proof. 
about  4  years  after  entry;  he  was  married,  father  of  two  minor  children, 
a  veteran  of  two  years  service  in  the  Navy,  honorably  discharged; 
entered  on  May  25,  1957,  cleared  the  land,  lived  on  the  land  except  for 
recited  absences  liecause  of  employment;  drilled  a  well,  built  a  hou6«. 
cultivated  10  acres  and  planted  same  to  rye  in  the  1959  crop  year  ( fall 
of  1958,  spring  of  1959:   and  see  oral  testimony  of  Reed,  line  15.  p.  102 
Tr. ,  through  line  7,  p.  103  Tr. ),  harvested  none  of  the  crop;  cultivated 
20  acres  in  the  1961  crop  year,  planted  the  acreage  to  oats,  constructed 
a  dwelling  in  1957;  in  1960  contracted  for  a  well  and  pump  and  In  the 
same  year  built  a  pump  house,  with  material  and  labor  costs  set  out  m 
the  affidavits,  supplying  his  own  labor  for  a  portion  without  assigning 
value  to  it. 

Reed  swore  that  he  had  no  actual  knowledge  of  any  statement 
made  by  either  of  the  witnesses  in  their  testimony  in  conncection  with 
his  proof  (Ex.  K,  Admin.   File)  and  the  Government -designated 
testimonial  officer- -the  Douglas  County  Assessor  --  certified  that  the 
entryman  was  examined  separately  and  apart  from  witnesses  in  the  case. 

The  sworn  proof  of  the  two  witnesses  affirms  (  Ex.   K.  Admin. 
File),  with  some  variation  In  values  of  improvements,  and  from  personal 
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un 


observation,  the  essential  and  material  pulnts  of  Reed'  s  own  prtml 

The  foreftolnff,  we  submit,  ronstltutes  all  of  the  corroboraiioi. 

required  by  statute,  and  all  that  wa^  required  In  law,  to  qiMlifv  ""  ' 

for  his  patent. 

/Note:    The  Secretary's  decision,  curloualy,  at  p.  5  (  Uniteu 

States  V.  Cecil  R— d,    A-30354,  Sept.  29,  1965;  Admin     p"'!**    »- 


footnote  2,  contains  this  observation: 

"It  Is  rather  remarkable  that  each  of  his  witnesses,  who 
was  supposed  to  testify  separately  and  of  his  own  knowledge 
(  43  CFR  1823.  2-1.  1923.  2-2),  should  make  precisely  the 
same  mistake. " 

The  "mistake"  Is  the  distinction  made  between  cultivating  In  the  (all  and 

planting  in  the  spring  (see  Tr.  p.   107,  lines  4-15),  tied  liy  the  opinion 

writer  to  apparent  disbelief  --notwithstanding  the  testimonial  officer'  s 

certificate  --  that  the  witnesses  did  in  fact  testify  separately .7 

Returning  to  Judicial  precedent:   the  court  l>elow,  in  adoptlne 

language  from  Quock  Ting  v.  United  States,  supra,  overlooked  quoting 

language  from  the  same  decision  truly  and  directly  applicable  to  the 

testimony  of  Reed'  s  two  statutory  proof  witnesses.    Adopting  language 

from  Kairmnugh    v.  WUaon,  70  N.  Y.   177.  Atl.  ,  the  Supreme 

Court  in  Quock  Tinf  quoted  with  approval  as  follows: 

"tt  is  undoubtedly  a  general  rule  that  when  a  disinterested 
witness,  who  is  in  no  way  discredited,  testifies  to  a  (act 
within  his  own  knowledge,  which  Is  not  of  Itself  improbable, 
or  in  coBlUct  with  other  evldance,  the  witness  is  to  t)e 
bslJTS^,  aaJ  tbs  fact  is  to  be  taken  as  legilly  established. 
Ao  thU  tt  eiftftot  be  maregaraed  py  court  or  jury." 

And  thsre  is  dlr«ct  support  (or  this  position,  in  another  United 

States  SuprMns  Coort  decision  inTotvlng  construction  of  the  very  statute 

(R.S.  2281,  now  49  U.&C.A.  164)  here  so  germane. 
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It    is  UriUed  aates  v.  uenr^e.    ZZB  i     s    I4  <  1913).     In  that  can* 

the  bupreme  Court  wah  called  upon,  in  connection  with  appeal    r       .1 

perjury  Indictment,  to  determine,  inter  alla^  whether  a  ref(ulatt< hi 

purporting  to  add  to  the  requirements  of  pr(K)f  set  out  In  R.  S.  2291 

could  be,  or  tiad  been  "added  to"  by  regulations  of  the  Department  of  ih»J 

Interior.     The  Court  said  (  228  U.  S.   14,  at  pps  19-22)  of  R.  S.   2291. 

It  provided  as  follows:    "•  •  Mf*  •  •th»-     - 

such  entry*  *  *  proves  by  two  credible  .-, 

she,  or  they  have  resided  up<jn  or  <  .,r 

the  term  of  five  years  *  •  •  and  ma.  ..  ' 

part  of  such  land  lias  been  alienated  *  *  *  and  ttat  he.  she. 

or  they  will  bear  true  allegiance  to  the  government  of  the 

Unitecl  States;  then,  in  such  case.  he.  she. 

shall  be  entitled  to  patent. '     It  will  (>e  oli8< 

facts  required         .  ....     '     .  '    "  ,  f j 

and  the  manne 

proved  are  ( I]  cui*  ; 

and  (2)  nonalienat.  f  of 

the  iirst  being  two  ci  cdii  :<  ol  the  sec;>:jd 

aiildavit  oi  the  ciainianl."  ds.  the  section 

is  not  only  explicit  as  to  wliat  is  tu  he  proved,  but  in 

what  manner  proved;  ami  wliat  is  required  of  the  riaimant 

himself,  to  wit.  an  affidavit,  is  distinr  what  he 

must  establish  by  others,  to  wit.  two  <  esses. 

Such,  then,  are  the  conditions  seemingly  !•  elv  made 

the  exact  measure  of  the  obligation  of  the  •  ^J  clam.an: 

It  certainly  will  not  l)e  asserted  that  thev  lai.  be  detracted 

from.     It  is  asserted  that  they  may  be  added  to.  by  •  •certain 

sections  of  the  Revised  Statutes.     We  insert  the  sectmns 

In  the  margin  /note:    the  insertions  include  R.  S.    2478. 

now  43  U.  S.  C.   1201,  the  section  relied  upon  by  Interior  as 

authority  for  Its  regulations  providing  for  contest  actions' 

It  will  be  seen  that  they  confer  administrative  p<  wer  only. 

This  is  certainly  so  as  to  *  *  'sec.   2478  •  •  •:  a:  d  rertainlv. 

under  the  guise  of  regulation  legislation  cannot  be  e   ■  1. 

U.  S.   V.   United  Verde  Copper  Co.  .  19f  U.S.   207. 

stress,  no#aver  is  put  upon  Sec.~224G  (  U.  S.  Comp.  Sut. 

1901.  p.   1371)  Hiote:    now  found  as  43  U.  S.  C.  A.   757  •  •    * 

Acting  under  the  authority  presumed  to  be  given  Ijy  sec.  224^  »•  ri 
the  other  sections,  a  regulation  was  promulgated  which  pre- 
scribed forms  of  taking  pre-emption  and  final  homestead 
proof  by  questions  tuid  answers,  and  pro\nded  that    the 
claimant  will  l>e  required  to  testify,  as  a  witness,  in  his 
own  behalf.  In  the  same  manner.  "    It  was  testimony 
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exacted  In  pur      i  .      :.i 

directed  by  K 

meiii.     It  Will  i-f 

wan  required  l(;  k 

three  witnewhes  ut 

only,  and,  as  we 

the  ('laii)iant  I  i 

rcKulatior)  adn 

which  is  not  juslilicd  ;j>   bCc .    ZZIL.      I 

latter  section  is  t(j  make  if  confer  unl>< 

What,   Indeed,  is  lis  In    i    >        "^  If  the  becreU; 

Interior  may  add  liv  re  one  condition.    ' 

a(i'!  ;i-     '  .-. ,        ,,  .,     .. 

ad 
re 

the  nuvcrnnieni  aiui  uiveii  :  '  ■  mv.  ut  ?    ■ 

Department  ?  It  is  not  an  a  ver  to  >^ 

rej^ulation  must  be  reasonaijie.     Ilic  power  to  naru;  u  i& 
expressed  In  general  In ms      If  Klven  at  all.   it  is  as 
broad  as  its  subject ,  ;i  .  i  the  oc(      .« 

the  office.     This  is  to  if  title. 

regulate  those  const Huleci  u,,  iha  ^alule.  ^  ' 

In  U.^.   V.   Vei  :i  a.  this  cour;  red 

theDowa-'onTK  erujr  •  •   »  .    j; 

"If  (the  regulation  ir.vol.ecl!  i.s  '.-alid.  the  S«  i,i 

the  Interior  has  the  power  to  abrid^:c  or  eiii. 
statute  at  will.     If  he  can  define  one  term,  l.e 
another.     If  he  can  abridge,  he  can  enlarge.     .*^ 
is  not  regulation;  it  is  legislation.' 


Appellant  submits  Uub  propoiilion:    the  Supreme  Court 
announced  in  U.  S.   V.  George,  su^ra.  that  the  Pepartment  of  the 
Interior  had  no  power  to  add  to  the  requirements  of  the  law  that  culti- 
vation and  residence  be  proved  by  two  credible  witnesses      The  law  i.s 
still  on  the  books.     It  is  still  the  case  that     *  *  'the  facts  required  t. 
be  proved  are  stated,  by  wliat  means  proved,  and  the  manner  of  proof  and 
its  quantum.  " 

We  respectfully  subnni  that  the  Secretary  erred,  as  did  the 
lower  court,  in  rejecting  as  fully  corroborating  e\idence  the 
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slatuloi  liy-n'jiined  and  defined  evidence  of  official  i.-.  c-i.j  iin')  iirii,rv 

each  In  turn!   Miat    jmiI  r\. mat.   Uft-d  is  ctitiilrri  f(,  (lalrMil   If.  liiw     i.ll    I.  II 

acre  entry. 

/T^ote:    It  will  be  observed  that  counsel  (or  appellant,  m  \Y\f 

court  below  ( R.   47)  made  an  offer  of  proof to  which  the  tame  »>. 

rejected  on  grounds  that  the  evidence  is  limited  to  the  Adminlfrtrativf 
Record  Lodged  with  the  Clerk. '     This  offer,  while  not  set  out  in  thf- 
court  minutes,  was  plaintiff's  effort  to  preserve  his  right  to  produce- 
additional  affidavits  or  direct  testimony  of  the  Reed  proof  witnesses,  an^l 
additional  witnesses  in  support  of  what  counsel  had  thought  --  until  the 
Secretary's  decision  --  was  already  sufficient  pvidenre  nf  thr  pnfrvit  *      ^ 
compliance./ 

3.    On  the  whole  record,  appellant -entry  man  is 
entitled  to  have  his  final  proof  allowed,  when 
tested  by  "good  faith"  standards  on  boih  a  legal 
and  an  equitable  basis. 

Here,  because  so  much  of  the  administrative  determliatior. 
pivoted  around  the  point  and  because  the  lower  court  decision  is  silent 
on  it,  aiH>ellant  simply  Incorporates  by  reference  argument  in  support 
of  this  proposition  contained  in  the  record  l>elo^>^        P    fft-7a      4*^  t    < 
C.  A.  162;  43  C.  F.  R.  166. 18  ( 1961  ed. ) 

Brief  reference  will  suffice.    The  source  of  the  good  faith 
requirement  is  identified  in  Stewart  v.    Penny  et  al    238  F.   Supp.  821. 
at  829-831,  the  court  below  quoting  with  approval  as  "an  appropriate 
statement  of  the  m«anlng  of  good  faith"  within  the  context  of  the 
statute  and  code  found  in  Carr  v.   Fife    44  F.  713  (CC  Wash.  1891). 
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I      a.s  Idllows; 

'  '    '    •  wrif'i  ncr    ne     '  i  r  api'i 
Die  time  linuted  hy  law.  • 
upon  the  land,  wli'       ■ 
home;  whether  hv 
I  I  he  land;  whether  ni-    •  ■ 

land,   or  in  \un>d  iaith  i 
only  making'  a  colorabk-    pn-u 
Improvifig    the  "land  '  '  »  and  a 

purp<»Hes,   without  complying  wim  uie  lerins  (•;  i;ie 
iiomestead  law.  " 

In  Stewart  the  court  also  found  that  the  homefttead  laws  should  be 

'  liberally  applied  In  favor  of  the  entryman,  citing  In  support  Ard  v. 
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Brandon,     156  U.  S.  637  ( 1895)  and  Clements  v.   Warner   24  How.  394. 
IC  L.   Ed.  695. 

In  the  instant  case,  the  government'  s  lone  witness  in  the 
contest  hearing  below,  Mr.   Hagihari.  the  land  e.xaminer.  volunteered 
his  opinion,  as  follows: 

*        *        •        •        • 

Q   (by  Mr.  ABBOTT):    How  do  you  square  this  recommerda 
tlon  with  your  testimony  this  morning  that  there  was  no 
compliance  with  the  ruUi\'ation  entirely  apart  from  the 
iNUer? 

A    (by  Mr.   HAGIHARI):    He  had  attempted  to  complv  with 
soma  of  tha  requirement s,  had  shown  good  faith 

Q:  *  *  *Would  you  anlarge  upon  that  ?  How  is  that  weighed'' 

A:  Good  faith  or  Intent  that  he  is  trying  to  comply  with  the 
regulations.  In  this  case  Mr.  Reed  had  built  a  home  on 
It.    Ha  had  attempted  to  clear  off  20  acres,  and  he 

•sUblishad  a  home.     (Tr.  57-56) 

•        •        •        •        • 
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It  18  snmewlutt  diffiri.tf  '     i..iii>lr'  i|i«'  .'or»-, 

declaration  in  ^evwLrt,    hu}j/;i  •  .nestpad  laA>  -kiu,  ii  . 

liberally  applied  In  favor  of  the  enttAnian  ..  ^     ^    . 

the  whim  or  predispositlun  u(  the  particular  Secretary  ul  (Hp 

who  i^races  the  office."  The  Nevada  Federal  district  coun 

Willi  approval  from  Ard  v.   Brandon,  supra,  this  languaK^: 

"The  law  deals  tenderly  with  one  who.  in  gofxl  (aiih. 
goes  upon  the  public  lands,  with  a  view  of  maklnic  a 

home  thereon.   *  *  • .  " 

VI.     CONCLUSION. 

Included  in  the  Index  to  Fxhiblts  is  one  Identified  as  "Letter 
dated  March  12,  1962.  addressed  to  President  John  F.  Kenned>'.  attt  «>. 
by  Cecil  R.  Reed."    (Ex.  N:  Tr.  13).     Mr.  Reed,  asked 'Tr    111    ^ 

he  wrote  a  letter  to  President  Kennedv  in  lPr2.   reolu-.i 


"Well,  I  did  have  a  Iitile  argument  with  the  Bureau  of 
Land  Management  office,  and  I  decided  at  that  i.nie  that 
I  would  fight  this  through  to  the  limit,  and  !  fu  ..j  ed 
I  just  as  well  start  at  the  top  and  come  down. 


And  so  he  did. 

More  than  thirteen  years  after  receipt  on  April  15.  1955  o\  iht 
Nevada  Land  office  of  his  application  for  homestead  entr>     Ex 
Mr.    Reed  may  ponder  his  reasons  for  filing  as  expressed  (in  the  recori 
(Tr.   106): 


Q.     (Mr.  ABBOTT):    But  when  vou  went  on  the  land. 

why  w«re  you  there  ? 
A.    (Mr.  REED)-    Because  I  believed  that  a  man 
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cuuld  make  a  lIvlnK  <>n  a  pUc(>  like  this,  and  I 
loved  this  part  of  the  countiy  very  much. 

Appellant  submitff,  on  all  of  the  files,   recordn.  and  pir 
in  these  proceedings  and  on  the  applicable  legal  and  equitable  prim 
that  the  decision  of  the  lower  court  should  be  reversed  and  tht^ 
remanded  below  with  appropriate  Instructions  respecting  issua' 
patent  to  appellant. 

Dated  this  30th  day  of  August,   1968. 

Respectfully  submittecl, 
CECIL  R.  REED.   Appellant 


By 


^       IJ.slArt'.ri..-\ 


George  W.   Abbott.    Esq. 
101  First  National  Bank  ?"d 
Minden,    Nevada  89423 

CERTIFICATE 

I  certify  that,  in  connection  with  the  preparation  of  this  brief. 

I  have  examined  Rules  18.   19  and  39  of  the  United  States  Court  of 

Appeals  for  the  Ninth  Circuit,  and  that,  in  my  opinion,  the  foregoinv. 

brief  is  in  full  compliance  with  those  rules. 


'TTeorg  e^^^VXB^tt 


Attorney  for  Appellant. 
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Washington.   O.  C.      20530 

Frank  E.    Freidman 
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A.   Donald  MUeur 
Department  of  Justice 
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The  appellee  tiles  no  federal  ease,  which  holds 
that  federal  jurisdiction  is  lacking  if  a  State  statute  of 
limitations  will  reduce  the  claim  below  the  jurisdic- 
tional amount.  The  cases  in  appellee's  Brief  are  dis- 
tinguishable on  their  facts  and  holdings,  and  each  case 
in  appellee's  Brief  will  be  discussed  herein. 

There  are  two  federal  cases  expressly  holding 
that  the  application  of  the  statute  of  limitations  will 
not  impair  federal  jurisdiction,  when  the  amount 
claimed  in  the  Complaint  exceeds  the  jurisdictional 
amount.  These  cases  are  Griffin  v.  Smith,  256  F. 
Supp.   746    (N.D.   Okla.    1966).   cited    in   appellant's 
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Brief  at  page  4,  and  Upton  v.  McLaughlin,  105  U.S. 
640,  26  L.Ed.  1197  (1881). 

The  sole  Nevada  case  relied  upon  by  appellee, 
decided  in  1900,  discussed  a  statute  differing  in  word- 
ing from  the  present  statute.  To  assist  the  Court  on 
appeal,  each  of  the  cases  in  appellee's  Brief  will  be 
discussed  according  to  the  four  (4)  points  listed  in 
appellee's  Brief.  Each  case  will  have  the  abbrevia- 
tion "Br. — ,"  indicating  the  page  where  the  case  is 
discussed  in  appellee's  Brief. 

Point  One:  In  North  American  Transportation 
and  Trading  Company  v.  Morrison,  178  U.S.  262,  44 
L.Ed.  1061  (1900)  (Br.  6),  there  were  eight  causes  of 
action  for  damages  against  a  common  carrier  for 
breach  of  contract  for  failure  to  transport  the  plain- 
tiff and  seven  other  passengers  to  their  destination  in 
Dawson  City  from  Seattle,  Washington.  There  was 
no  evidence  in  the  record  as  to  the  citizenship  of  the 
seven  passengers,  who  had  assigned  their  claims  to 
the  plaintiff.  The  plaintiff  claimed  a  number  of  items 
of  damages,  among  which  was  the  amount  of  wages 
or  earnings  he  could  have  made  in  Dawson  City,  if  the 
common  carrier  had  fulfilled  its  contract.  The  Court 
held  that  the  common  carrier  was  not  liable  for  such 
damages  as  a  matter  of  law,  which  reduced  the  amount 
below  the  jurisdictional  amount. 

In  Vance  v.  Vandercook  Co.,  170  U.S.  468,  42 
L.Ed.  1111  (1893)  (Br.  6),  which  was  a  suit  to  re- 
cover possession  of  certain  personal  property,  or  its 
value,  plus  punitive  damages,  the  Court  held  that  un- 
der the  law  of  South  Carolina,  consequential  damages 


cannot  be  recovered  in  an  action  of  trover.   The  dam- 

affcs  (.laimccl,  omitting  the  lonscquential  damage*, 
were  less  than  the  jurisdictional  amount. 

In  KVOS  V.  Associated  Press.  299  T.S    269,  81 

L.Kd.  183  (1936)  (Br.  7),  the  Court  held  that  the 
amount  in  controversy  was  the  damage  threatened  to 
.1  business  by  the  acts,  and  not  the  value  of  the  business. 

In  McNult  v.  General  Motors  Acceptance  Corp., 
298  r.S.  178,  HO  L.Kd.  113.";  (193';)  (Br.  7),  which 
was  a  suit  to  enjoin  the  enforcement  of  an  Indiana  sta- 
tute subjecting  a  business  to  regulations,  the  Court 
held  that  the  amount  in  controversy  was  the  value  of 
the  right  to  be  free  from  regulation.  There  was  no 
allegation  that  the  regulation  would  curtail  business 
and  cause  a  loss. 

In  North  Pacific  S.S.  Lines  v.  Soley,  257  C.S. 
216.  66  L.Ed.  203  (1921)  (Br.  7),  which  was  a  suit 
to  enjoin  the  execution  of  an  award  under  a  California 
compensation  act,  the  total  liability  due  the  injured 
p.irty  was  less  than  the  jurisdictional  amount. 

In  Gray  v.  Occidental  Life  Co..  387  F.  2d  935 
(CCA  3rd  1967)  (Br.  7),  which  was  an  action  under 
disability  policy,  the  Court  held  that  the  claim  for 
punitive  damages  was  frivolous  as  only  Two  Thousand 
Two  Hundred  Forty-two  Dollars  ($2,242.00)  had  ac- 
crued in  damages  at  the  time  of  the  filing  of  the 
Complaint. 

In  Spires  v.  North  American  Acceptance  Corp., 
383  F.2d  745  (CCA  5th.  1967)  (Br.  7).  the  Court  held 


that  under  South  Carolina  law,  the  Complaint  stated 
no  cause  of  action  for  punitive  damages. 

In  Ringsby  Truck  Lines  v.  Beardsley,  331  F.2d  14 
(CCA  8th,  1964)  (Br.  7),  the  Court  held  that  under 
Colorado  law,  punitive  damages  cannot  be  recovered 
for  rescission  of  a  fraudulently  induced  transaction. 

In  Batter  v.  Williams,  316  F.2d  540  (CCA  5th, 
1963)  (Br.  8),  an  attorney  alleged  that  he  was  due 
Five  Thousand  Two  Hundred  Eighty  Dollars  ($5,- 
280.00)  for  services  rendered,  and  an  additional  sum 
of  Ten  Thousand  Dollars  ($10,000.00)  if  he  had  not 
been  discharged.  The  Court  held  that  under  Florida 
law,  an  attorney  who  is  discharged  by  a  client  can  only 
recover  for  services  actually  rendered. 

In  White  v.  North  American  Accident  Co.,  316 
F.2d  5  (CCA  10th,  1963)  (Br.  8),  the  sum  of  Six 
Thousand  Dollars  ($6,000.00)  only  was  involved  un- 
der a  health  and  accident  insurance  policy. 

In  Turner  v.  Wilson  Lines,  242  F.2d  414  (CCA 
1st,  1957)  (Br.  8),  there  was  no  diversity  of  citizen- 
ship. An  employee  of  a  salvaging  company  died  from 
injuries  on  a  ship  being  salvaged  in  a  Massachusetts 
harbor.  Before  his  death,  he  suffered  pain  lasting 
eight  (8)  hours  of  moderate  duration.  The  Court  held 
that  the  District  Court  did  not  abuse  its  findings  that 
the  pain  was  not  worth  Three  Thousand  Dollars 
($3,000.00). 

In  Giordano  v.  Radio  Corp.  of  America,  183  F.2d 
558,  (CCA  3rd,  1950)  (Br.  8),  which  was  a  suit  to 
enjoin  an  employer  from  proceeding  further  on  the 
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charges  in  a  decision  of  expulsion  from  the  I'nion, 
there  was  no  proof  that  the  plaintiff,  if  expelled  from 
the  local  iinirin,  would  lose  Three  Thousand  Dollars 
($3,000.00). 

In  lIuRhfi  V.  Ency clop f din  lirit  .  199  F  2d  29S 
(CCA  7th,  1952)  (Br.  8),  which  was  an  action  by 
former  employees  against  an  employer  for  benefits 
under  a  pension  plan,  the  Court  held  not  a  true  class 
action,  as  the  claim  of  no  individual  exceeded  Three 
rhous.m.i    Dollars    ($3,000.00). 

In  Odcll  V.  Humble  Oil  Co.,  201  F.2d  123,  (CCA 
lOth,  1953)  (Br.  H),  which  was  an  action  by  some 
discharged  employees  against  an  employer  for  wrong- 
ful discharge,  the  Court  held  that  the  recovery  of  each 
employee  was  less  than  Three  Thousand  Dollars 
$3,0()0'00). 

In  Parmclec  v  .l.kcrmnn.  252  F.2d  721.  (CCA 
6th.  1958),  (Br.  8),  the  Court  held  that  under  Ohio 
law,  damages  for  emotional  distress  for  breach  of  con- 
tract cannot  be  recovered. 

In  Nixon  V.  Loyal  Order  of  Moose.  285  F.2d  250. 
(CCA  4th,  1960)  (Br.  8),  which  was  an  action  by  an 
architect  for  his  fee,  the  architect  had  sent  a  statement 
that  the  sum  of  Two  Thousand  Nine  Hundred  vSixty 
Dollars  ($2,960.00)  was  due. 

In  McKoy,  Inc.  v.  Schonwitld,  341  F.2d  737, 
(CCA  10th,  1965),  (Br.  8),  which  was  a  suit  to  quiet 
title,  the  District  Court  heard  evidence  and  found  that 
mineral  interests  were  worth  Fifty  Dollars  ($50.00) 
per  acre  for  a  twenty-acre  tract. 


In  Herrick  v.  Sayler,  245  F.2d  171  (CCA  7th, 
1957)  (Br.  9),  the  Court  held  that  under  Indiana 
law,  damages  for  wrongful  death  are  limited  to  medi- 
cal, hospital  and  funeral  expenses  plus  One  Thousand 
Dollars  ($1,000.00). 

In  F.  &"  S.  Const.  Co.  V.  Jensen,  337  F.2d  160, 
(CCA  10th,  1964)  (Br.  9),  the  District  Court  found 
that  the  plaintiff's  allegation  in  the  Complaint  of  the 
amount  in  controversy  was  not  made  in  good  faith.  It 
awarded  damages  of  Five  Thousand  Dollars  ($5,000.- 
00)  to  each  plaintiff,  who  had  purchased  homes  from 
the  vendors  and  sued  the  vendors  for  damages.  The 
cost  price  of  each  house  was  slightly  in  excess  of  Ten 
Thuosand  Dollars  ($10,000.00). 

In  Ouinimlt  Tribe  of  Indians  v.  Gallagher,  368 
F.2d  648,  (CCA  9th,  1966)  (Br.  10),  the  complaint 
alleged  no  amount  in  controversy.  The  Court  held  that 
the  tribe  of  Indians  could  not  claim  as  damages  the 
value  of  law  enforcement. 

In  Southern  Pacific  Co.  v.  McAdoo,  82  F.2d  121 
(CCA  9th,  1936)  (Br.  10),  a  removal  case,  the  plain- 
tifif  alleged  that  the  bond  in  controversy,  which  the 
Court  was  asked  to  construe,  had  a  par  value  of  One 
Thousand  Dollars  ($1,000.00). 

In  Yoder  v.  Assiniboine  and  Sioux  Tribes,  339 
F.2d  360,  (CCA  9th,  1964)  (Br.  10),  the  Court  held 
that  the  matter  in  controversy  was  the  right  to  be  free 
from  a  regulation  of  a  Montana  commission. 

In  Electro  Therapy  Prod.  v.  Strong,  84  F.2d  766 
(CCA  9th,  1936)    (Br.  10),  there  was  no  proof  that 


the  patents  exceeded  Three  Thousand   Dollars   ($3,* 
(mm)   in  value. 

In  (IniKidtnn  Indemnity  (,o  v  Rrpuhlic  Co.,  222 
F.2d  601,  (CCA  9th.  1955)  (Br.  10).  which  was  a 
suit  to  construe  nn  .lutomohile  liability  polity,  the 
Complaint  alleged  that  a  motorcycle  was  damaged, 
hut  (lid  not  allege  anyone  had  been  injured. 

In  Commrrriftl  Casually  Co.  v.  Fowles,  154  F.2d 
«84  (CCA  9th,  1946)  (Br.  10),  which  was  a  suit  to 
construe  the  rights  of  the  parties  under  an  accident 
policy,  the  Court  held  that  future  benefits  under  the 
policy  could  not  be  considered  in  determining  the 
amount  in  controversy. 

In  City  of  Fonyth  v.  Mt.  States  Pouer,  Ml  F.2d 
583  (CCA  9th,  1942)  (Br.  II),  which  was  an  action 
for  injunctive  relief,  there  was  no  allegation  showing 
the  value  of  the  rights. 

Point  Two:  In  Jones  v.  Powning,  25  Nev.  399,  60 
I'.  833  (1900)  (Br.  II),  the  statute  read:  "No  claim 
shall  be  allowed  by  the  executor  or  administrator  or 
the  district  judge  which  is  barred  by  the  statute  of 
limitations  at  the  time  of  the  death  of  the  person  whose 
death  is  being  administered."  The  Court  held  that 
the  Amended  Complaint  showed  on  its  face  that  the 
cause  of  action  accrued  more  than  si.x  (6)  years  before 
the  death  of  decedent. 

In  Rcayv.  ffeazelton.  60  P.  977  (1900)  (Br.  II), 
a  judgment  was  entered  in  1886  against  a  pcrs<in  who 
died  in  1892.  The  action  was  filed  in  1894.  The  Cal- 
ifornia statute  of  limitations  is  not  stated  verbatim  in 

the  opinion. 


In  Fontana  Land  Co.  v.  Laughlin,  250  P.  669 
(Cal.  S.Ct.  1926)  (Br.  12),  the  statute  read:  "No 
claim  must  be  allowed  by  the  executor  or  administra- 
tor, or  by  a  judge  of  the  superior  court,  which  is 
barred  by  the  statute  of  limitations." 

In  Bryant  v.  Superior  Ct.,  61  P.2d  483  (DCA 
1936)  (Br.  12),  an  order  was  entered  by  the  Trial 
Court  vacating  certain  orders  which  had  approved  a 
claim  against  the  estate  made  more  than  two  years 
prior  to  the  vacating  order.  A  petition  was  filed  to 
annul  the  vacating  order,  and  a  Demurrer  to  said  peti- 
tion was  sustained. 

In  Hurlimann  v.  Bank  of  America,  297  P.2d  682 
(DCA  Cal.  1956)  (Br.  12),  the  statute  required  all 
claims  for  damages  for  physical  injuries  must  be  filed 
or  presented  to  the  estate  within  the  time  limited  in  the 
notice  to  creditors.  The  Court  held  that  the  statute 
included  a  cause  of  action  for  an  injured  person,  who 
had  not  discovered  the  tort. 

In  Barclay  v.  Blackington,  59  P.  834  (Cal.  S.Ct. 
1899)  (Br.  12),  there  was  a  four-year  statute  of  limi- 
tations, and  suit  was  filed  on  a  note  more  than  four 
years  after  the  note  became  due. 

In  In  re  Smith's  Estate,  264  P.2d  638  (DCA  Cal. 
1953)  (Br.  12),  the  notice  of  the  estate  required  claims 
by  creditors  to  be  presented  not  later  than  a  designated 
time  and  the  disputed  claim  was  filed  more  than  six 
months  later. 

In  In  re  Cocanoughe/s  Estate,  375  P.2d  1014 
(Mont.  S.Ct.  1962)   (Br.  12),  a  suit  was  filed  against 
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the  Kxccutors  of  an  estate  to  account  for  the  proceed* 
from  the  sale  of  cattle  sold  by  decedent  fourteen  yean 
sub<)C(]ucnt  to  the  death  of  plaintiff'^  decedent. 

In  Rir/crr  V.  Ricker.  270  P.2d  150  (1954)  (Br. 
13),  there  was  a  six-year  statute  of  limitations  The 
loan  was  made  in  1919  payable  on  demand.  Five  years 
later,  there  was  an  oral  agreement  that  the  borrower 
could  pay  whenever  he  got  on  his  feet.  The  claim  was 
presented  in  1953. 

In  Ellis  V.  Cauhaupe,  260  P.2d  309  (1953)  (Br. 
14),  there  was  a  ten-year  statute  of  limitations.  The 
written  contract  accrued  in  1937,  but  the  action  was 
filed  in  1951. 

In  Bias  V.  Talabcra,  318  F.2d  617  (CCA  9lh, 
1963)  (Br.  14),  the  buyers  sued  the  seller  for  specific 
performance  of  a  contract  to  convey  land.  The  con- 
tract was  destroyed  during  World  NN'ar  II.  The  buyer 
was  in  possession  and  claimed  he  paid  the  purchase 
price.  The  Court  held  that  the  statute  of  limitations 
did  not  apply,  as  there  was  no  proof  of  the  date  on 
which  the  statute  of  limitations  began  to  run. 

Point  Three:  All  of  the  cases  cited  in  appellee's 
Brief  under  Point  Three  arc  also  cited  in  Point  One 
and  will  not  be  repeated. 

Point  Four:  In  Mitchell  v.  Maurer.  293  U.S.  237, 
79  L.Ed.  338  (1934)  (Br.  18),  there  was  no  diversity- 
of  citizenship. 

In  Page  v.  If  right.  116  F.2d  449  (CCA  7th, 
1940)    (Br.    18),  the  Court  held  that  defendant  was 


entitled  to  file  an  amended  answer  challenging  diver- 
sity of  citizenship. 

In  Can-  v.  Beverly  Hills  Corporation,  237  F.2d 
323,  (CCA  9th,  1956)  (Br.  18),  there  was  no  diver- 
sity of  citizenship. 

In  Royalty  Service  Corp.  v.  Los  Angeles,  98  F.2d 
551,  (CCA  9th,  1938)  (Br.  18),  which  was  a  suit  to 
enjoin  the  enforcement  of  a  tax  statute,  the  Court  held 
that  the  amount  in  controversy  was  the  amount  of  tax 
due  from  the  plaintiff. 

In  Minnis  v.  Southern  Pac.  Co.,  98  F.2d  913, 
(CCA  9th,  1938)  (Br.  18),  there  was  no  diversity  of 
citizenship. 

In  Kaufman  v.  Liberty  Ins.  Co.,  245  F.2d  918, 
(CCA  3rd,  1957)  (Br.  18),  the  record  in  the  lower 
Court  did  not  establish  that  the  amount  claimed  ex- 
ceeded Three  Thousand  Dollars  ($3,000.00)  in  a  de- 
claratory judgment  action  to  construe  a  liability  policy. 

In  Armstrong  v.  New  La  Paz  Gold  Mining  Co., 
107  F.2d  453,  (CCA  9th,  1939)  (Br.  20),  the  Court 
sustained  jurisdiction,  even  though  judgment  was  for 
an  amount  less  than  the  jurisdictional  amount. 

In  Kissick  Construction  Co.  v.  First  National 
Bank,  46  F.  Supp.  869  (Br.  20),  jurisdiction  was  main- 
tained although  dismissal  of  the  second  cause  of  action 
placed  the  remaining  balance  less  than  the  jurisdic- 
tional amount. 


In  Griffin  v.  Smith.  256  F,  Supp.  746  (Br.  21), 
ilic  facts  arc  almost  identical  to  the  facts  in  the  present 
case.  The  complaint  was  based  on  arrcarajje  in  sup- 
port under  a  foreign  judgment.  Defendant's  moti«)n 
to  dismiss,  based  upon  the  statute  of  limitations, 
claimed  that  the  balance  would  be  less  than  the  juris- 
dictional amount  of  I'en  Thousand  Dollars  (flO,- 
000.00),  if  the  statute  of  limitations  was  upheld.  The 
Court  rejected  the  motion  to  dismiss.  The  quotation 
from  the  case  is  found  at  page  4  of  appellant's  Brief. 

In  A nderson-T horn pson ,  Inc.  v.  Logan  Grain  Co., 
238  F.2d  598  (CCA  lOth.  1956)  (Br.  21),  the  judg- 
ment was  for  an  amount  less  than  the  jurisdictional 
ainount,  but  the  Court  held  that  it  had  jurisdiction. 

In  Faias  v.  Superior  Cl.,  133  Cal.  App.  525,  24 
r.2d  567  (1933)  (Br.  22),  the  holding  of  the  Court 
was  that  the  statute  prohibiting  the  waiver  of  the  sta- 
tute of  limitations  by  an  executor,  administrator,  or 
Superior  Court  Judge,  did  not  apply  where  some 
part  of  the  claim  was  not  barred  by  the  statute  of 
limitations.  This  holding  would  indicate  that  the  ap- 
plication of  the  statute  ()f  limitations  prohibiting  a 
waiver  is  not  automatic,  nor  is  it  applicable  to  every 
cnsc    At  24  P.2d  568,  the  Court  said: 

"The  statute  provides  that  no  claim  which 
is  barred  by  the  statute  shall  be  allowed  or  ap- 
proved (Probate  Code  Sec.  708)  ;  but  it  is  not 
contended  here  that  the  whole  claim  was  barred, 
as  a  portion  at  least  had  accrued  within  five 
years  immediately  preceding  decedent's  death; 
and  when  the  Superior  Court  sitting  in  matters 
of  probate  has  jurisdiction  of  the  subject-matter 
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of  a  case,  it  has  the  power  to  hear  and  deter- 
mine in  the  mode  provided  by  law  all  questions 
of  law  and  fact  the  determination  of  which  is 
ancillary  to  a  proper  judgment  ( Burris  v.  Ken- 
nedy, 108  Cal.  331,  41  P.458),  and  although 
the  allowance  of  a  claim  may  be  erroneous 
(Estate  of  Aldersley,  174  Cal.  366,  163  P.  206). 
The  question  is  one  which  the  Court  is  em- 
powered to  decide,  and  its  jurisdiction  is  not 
limited  to  the  rendition  of  a  correct  decision." 

In  Re  Lucas,  144  P.2d  340  (Cal.  S.Ct,  1943) 
(Br.  23),  the  California  Court  again  held  that  the 
statute  prohibiting  an  administrator,  executor,  or  Su- 
perior Court  Judge,  to  waive  the  statute  of  limitations 
does  not  apply,  where  there  was  some  doubt  as  to 
whether  the  statute  of  limitations  applied,  and  where 
litigation  would  be  required  to  determine  the  applica- 
bility of  the  statute  of  limitations,  the  Court  holding 
that  a  public  administrator  acting  in  good  faith  could 
compromise  the  action. 

In  Lewis  V.  Neb  left,  311  P.2d  489  (Cal.  S.Ct, 
1957)  (Br.  23),  the  Court  based  its  decision  that  the 
California  statute  of  limitations  did  not  apply  on  two 
grounds,  to-wit:  (1)  that  the  administrator  had  ex- 
tended the  time  in  writing  for  the  trial  to  commence; 
(2)  that  the  plaintiff  was  unable  to  read  or  write,  or 
figure,  and  relied  on  decedent  for  advice,  and  that 
discovery  of  the  defraud  of  decedent  did  not  occur 
until  some  time  before  the  running  of  the  statute  of 
limitations. 

Some  of  the  cases  cited  in  appellee's  Brief  favor 
the  appellant,  rather  than  the  appellee. 
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In  Jnronski  v.  Avimn,  359  F.2d  931,  (CCA  3rd, 
1966)  (Br.  9),  the  District  Court  dismissed  the  action 
for  personal  injuries  on  the  ground  that  the  amount  in 
controversy  did  not  exceed  Ten  Thousand  Dollar* 
($IO,n()().()()).  Althoujjh  the  special  damages  did  not 
exceed  Four  Hundred  Dollars  ($40().()0),  the  Court 
nf  Appeals  reversed. 

In  Food  Fair  Stores  v.  Food  Fair,  177  F.2d  177 
(CCA  1st  1959)  (Br.  10),  which  was  a  suit  to  enjoin 
the  use  of  the  words  "Food  Fair,"  the  Court  held  that 
the  amount  in  controversy  exceeded  the  jurisdictional 
amount  of  Ihrcc  Thousand  Dollars  ($3.000.(X)),  as 
the  plaintiff  could  show  damages  m  excess  of  that 
amount. 

In  Santiestehan  v.  Goodyear  Tire  Co.,  3f)6  F.2d 
9,  (CCA  5th,  1962)  (Br.  10),  the  District  Court  dis- 
missed the  case  that  sought  damages  for  invasion  of 
privacy  for  lack  of  jurisdictional  amount.  The  defend- 
ant had  removed  tires  from  the  rims  of  plaintiff's  car 
from  the  lot  of  a  country  club  where  he  worked.  The 
Court  of  Appeals  reversed  the  District  Court,  holding 
that  punitive  damages  could  be  recovered  by  the 
plaintiff. 

In  Davenport  v.  Mutual  Benefit.  325  F.2d  785 
(1963)  (Br.  10,  15),  which  was  an  action  for  com- 
pensatory and  punitive  damages  for  fraud  and  deceit 
under  Oregon  law,  the  District  Court  dismissed  the 
case  for  lack  of  jurisdiction,  and  this  Court  on  appeal 
reversed,  holding  at  page  787,  to-wit: 

"Here  the  judge  dismissed  because  in  his 
opinion   it   appeared    from   the   proof    that   the 
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plaintiff  was  not  entitled  to  recover  the  jurisdic- 
tional amount.  In  such  a  case,  where  the  com- 
plaint asserts  a  claim  in  the  jurisdictional 
amount,  the  action  should  not  be  dismissed  un- 
less the  proof  not  only  shows  that  the  plaintiff 
cannot  recover  that  amount,  but  also  shows  this 
with  such  certainty  as  to  indicate  a  lack  of  good 
faith  on  the  part  of  the  plaintiff  in  bringing  the 
action  in  the  federal  court.  St.  Paul  Mercury 
Indemnity  Co.  v.  Red  Cab  Co.  (1938)  303  U.S. 
283,  289,  58  S.Ct.  586,  82  L.Ed.  845;  McDon- 
ald V.  Patton,  4th  Cir.,  240  F.2d  424,  426;  Mat- 
thiesen  v.  Northwestern  Mutual  Insurance 
Company,  5  Cir.  1961,  286  F.2d  775." 

In  McDonald  v.  Patton,  240  F.2d  424  (CCA  4th, 
1957)  (Br.  9,  15),  the  District  Court  dismissed  the 
case  for  lack  of  jurisdiction  as  to  the  amount  in  con- 
troversy. The  Court  of  Appeals,  construing  North 
Carolina  law,  reversed.  In  a  lucid  opinion  as  to  the 
amount  in  controversy.  Judge  Sobeloff,  wrote: 

"It  is  the  firmly  established  general  rule 
of  the  federal  courts  that  the  plaintiff's  claim 
is  the  measure  of  the  amount  in  controversy  and 
determines  the  question  of  jurisdiction;  and  it  is 
indisputably  the  law  that  if  the  ultimate  recov- 
ery is  for  less  than  the  amount  claimed,  this  is 
immaterial  on  the  question  of  jurisdiction.  Scott 
V.  Donald,  165  U.S.  58,  17  S.Ct.  265,  41  L.Ed. 
632.  From  early  days,  the  broad  sweep  of  the 
rule  has  been  subject  to  a  qualification  namely, 
that  the  plaintiff's  claim  must  appear  to  be 
made   in   good    faith.     Bowman   v.   Chicago  & 
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Northwestern  Railway  Co.,  IIS  I'.S.  611,  6 
set.  192,  29  LKd.  502,  Schunic  v.  Molinc. 
Milburn  &  Stoddart  Co.,  147  V.S.  500,  SOS,  13 
S.Ct.  416,  ^7  L.Kd.  255.  Where  it  is  plain  that 
there  is  a  mere  pretense  as  to  the  amount  in 
dispute,  the  amount  of  the  claim  will  not  avail 
to  create  jurisdiction,  but  where  the  plaintiff 
makes  his  claim  in  obvious  good  faith,  it  is 
sufficient  for  jurisdictional  purposes;  and  this 
is  so  even  where  it  is  apparent  on  the  face  of 
the  claim  that  the  defendant  has  a  valid  defense. 
Upton  V.  McLaughlin,  105  (  .S.  640,  26  L.Kd. 
1197;  Schunk  v.  Moline,  Milburn  &  Stoddart 
Co.,  supra;  Smithers  v.  Smith,  204  I'.S.  632,  27 
S.Ct.  297,  51  L.Ed.  656.  In  the  last  cited  case, 
the  Supreme  Court  said,  204  T.S.  at  page  644, 
27  S.Ct.  at  pajjc  300,  that  when  a  plaintiff  in 
good  faith  asserts  a  claim  in  an  amount  within 
the  jurisdiction  of  the  Court,  the  Judge  is  for- 
bidden 'to  interpose  and  try  a  sufficient  part  of 
the  controversy  between  the  parties  to  satisfy 
himself  that  the  plaintiff  ought  to  recover  less 
than  the  jurisdictional  amount,  and  to  conclude, 
therefore,  that  the  real  controversy  between  the 
parties  is  concerning  a  subject  of  less  than  the 
jurisdictional  value.'  " 

"In  applying  this  test,  it  has  been  further 
recognized  that  while  good  faith  is  a  salient 
factor,  it  alone  does  not  control;  for  if  it  appears 
to  a  legal  certainty  that  the  plaintiff  cannot 
recover  the  jurisdictional  amount,  the  case  will 
be  dismissed  for  want  of  jurisdiction.  Such  is 
the  doctrine   laid  down   in   St.    Paul   MercurN- 
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Indemnity  Co.  v.  Red  Cab  Co.,  303  U.S.  283, 
289,  58  S.Ct.  586,  82  L.Ed.  845.  However,  the 
legal  impossibility  of  recovery  must  be  so  cer- 
tain as  virtually  to  negative  the  plaintiff's  good 
faith  in  asserting  the  claim.  If  the  right  of 
recovery  is  uncertain,  the  doubt  should  be  re- 
solved, for  jurisdictional  purposes,  in  favor  of 
the  subjective  good  faith  of  the  plaintiff." 

"In  certain  of  the  older  cases,  a  somewhat 
different  statement  of  the  rule  is  found.  It  was 
formerly  said  that  'if,  from  the  nature  of  the 
case  as  stated  in  the  pleadings,  there  could  not 
legally  be  a  judgment  for  an  amount  necessary 
to  the  jurisdiction,  jurisdiction  cannot  attach.' 
Vance  v.  W.  A.  Vandercook  Co.,  170  U.S.  468, 
18  S.Ct.  645,  647,  42  L.Ed.  1111.  The  possible 
difference  between  the  two  formulations  was  the 
subject  of  some  discusion  in  Calhoun  v.  Ken- 
tucky-West Virginia  Gas  Co.,  6  Cir.,  166  F.2d 
530,  but  the  difference  may  be  more  apparent 
than  real.  Cf.  Scott  v.  Donald,  supra,  165  U.S. 
at  page  89,  17  S.Ct.  265,  and  Barry  v.  Edmunds, 
116  U.S.  550,  559,  6  S.Ct.  501,  29  L.Ed.  729. 
However  this  may  be,  if  the  older  version  was 
different,  it  yields  to  the  one  more  recently 
declared  in  the  St.  Paul-Mercury  case." 

In  Horton  v.  Liberty  Mut.  Ins.  Co.,  367  U.S.  348, 
6  L.Ed.2nd  890  (1961)  (Br.  9),  also  cited  at  page  3 
of  appellant's  Brief,  the  District  Court  dismissed  the 
Complaint  for  lack  of  jurisdictional  amount.  The 
Court  of  Appeals  reversed,  holding  that  the  District 
Court  did  have  jurisdiction,  and  the  Supreme  Court 
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affirmed.  An  injured  employee  wa»  awiirded  the  sum 
of  One  rhou9.ind  Fifty  Dollars  (* 1, 050.00)  from  a 
Texas  compensation  commission.  The  compensation 
carrier  filed  a  Complaint  in  Federal  Court  alleginj; 
the  amount  of  the  award  and  also  alleging  that  the 
injured  party  was  claiming  the  sum  of  Fourteen 
Thousand  Thirty-five  Dollars  ($14,035.00),  and 
prayed  that  no  amount  should  be  awarded.  The  in- 
jured employee  filed  a  compulsory  counterclaim  for 
the  sum  of  Fourteen  Thousand  Thirty-five  Dollars 
(^14,035.00). 

In  St.  Paul  Mercury,  Inc.  v.  Red  Cnh  Co..  303 
I  .S.  283,  58  S.Ct.  586,  S2  L.Hd.  845  (1937)  (Br.  9). 
from  which  this  Court  in  /Irmslrong  v.  Nev  La  Paz 
Gold  MiniuR  Co.,  107  F.2d  453,  455  (1939),  quoted 
with  approval,  an  insured  sued  an  insurer  for  breach 
of  contract  in  State  Court,  and  the  case  was  reversed. 
The  District  Court  awarded  judj^mcnt  of  Kleven  Tfun- 
dred  Sixty-two  and  98/100  Dollars  (:M, 1 62.98).  The 
Court  of  Appeals  reversed  for  lack  of  jurisdictional 
amount.  The  Supreme  Court,  in  holding  that  the  Dis- 
trcit  Court  had  jurisdiction,  stated  at  303  I'.S.  288, 
".  .  .  'The  inability  of  plaintiff  to  recover  an  amount 
adequate  to  give  the  Court  jurisdiction  does  not  show 
his  bad  faith  or  oust  the  jurisdiction.  Nor  does  the 
fact  that  the  complaint  discloses  the  existence  of  a 
valid  defense  to  the  claim." 

In  Sviithers  v.  Smith,  204  CS.  632.  27  S.Ct.  297, 
51  L.Kd.  656  (1907)  (Hr.  9),  also  found  at  page  4  of 
appellant's  Brief,  in  holding  that  the  District  Court 
bad  jurisdiction  in  an  action  for  damages  for  ouster 
of  the  plaintiff  from  possession  of  the  land  and   for 


recovery  of  the  land,  the  Court  relied  upon  the  case 
of  Schunk  V.  Moline  Co.,  147  U.S.  500,  504,  13  S.Ct. 
416,  37  L.Ed.  255  (1893),  where  the  Court  said: 

"Suppose  an  action  were  brought  on  a  non- 
negotiable  note  for  $2500,  the  consideration  for 
which  was  fully  stated  in  the  petition,  and 
which  was  a  sale  of  lottery  tickets,  or  any  other 
matter  distinctly  prohibited  by  statute,  can  there 
be  a  doubt  that  the  Circuit  Court  would  have 
jurisdiction  There  would  be  presented  a  claim 
to  recover  the  $2500,  and  whether  that  claim 
was  sustainable  or  not,  that  would  be  the  real 
sum  in  dispute.  In  short,  the  fact  of  a  valid 
defense  to  a  cause  of  action,  although  apparent 
on  the  face  of  the  petition,  does  not  diminish  the 
amount  that  is  claimed,  nor  determine  what  is 
the  matter  in  dispute;  for  who  can  say  in  ad- 
vance that  that  defense  will  be  presented  by  the 
defendant,  or,  if  presented,  sustained  by  the 
Court?" 

At  147  U.S.  505,  the  Court  discussed,  and  relied 
upon  the  case  of  Upton  v.  McLaughlin,  105  U.S.  640, 
644,  26  L.Ed.  1197  (1881),  which  held  that  the  de- 
fense of  the  statute  of  limitations  does  not  oust  the  Dis- 
trict Court  from  jurisdiction,  to-wit: 

"...  A  case  much  in  point  is  that  of  Upton 
V.  McLaughlin,  105  U.S.  640,  644.  That  was  a 
suit  brought  by  an  assignee  in  bankruptcy  more 
than  two  years  after  the  cause  of  action  ac- 
crued, and  it  was  claimed  that  the  trial  court 
had  no  jurisdiction — because  of  a  provision  of 
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section  SO.")?  of  the  Rcvi»C(l  Statutes  of  the 
I'nitccl  States,  that  'no  suit,  either  at  law  or  in 
equity,  shall  be  maintainable  in  any  court  be- 
tween an  assijjncc  in  bankruptcy  and  a  person 
claiming  an  adverse  interest,  touching  any  prop- 
erty or  rights  of  property  transferable  to  or 
vested  in  such  assignee,  unless  brought  within 
two  years  from  the  time  when  the  cause  of  ac- 
tion accrued  for  or  against  such  assignee.'  But 
it  was  held  that  the  ct)urt  did  have  juris<liction, 
and  this,  notwithstanding  sections  55  and  57  of 
the  Code  of  Civil  Procedure  of  Wyoming,  the 
'I'erritory  in  which  that  litigation  took  place, 
authorized  a  defendant  to  demur  to  the  peti- 
tion when  it  appeared  upon  its  face  either  that 
the  court  had  no  jurisdiction  or  that  the  petition 
did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  also  provided  that  these  objec- 
tions were  not  waived  by  not  taking  them  by 
cither  demurrer  or  answer.  Speaking  for  the 
Court,  Mr.  Justice  Blatchford  said:  'It  is  con- 
tended that  a  petition  which  shows  upon  its 
face  that  the  cause  of  action  is  barred  by  a 
statute  of  limitation,  is  a  petition  which  docs  not 
state  facts  sufficient  to  constitute  a  cause  of 
action;  and  that  that  objection,  though  not 
taken  by  demurrer  or  answer,  may  be  taken  at 
any  time.  But  we  arc  of  opinion  that  the  sta- 
tutory provisions  referred  to  cannot  properly 
be  construed  as  allowing  the  defence  ot  a  bar 
by  a  statute  of  limitation  to  be  raised  for  the 
first  time  in  an  appellate  court,  even  though  the 
petition  might  have  been  demurred  to  as  show- 
ing on   its  face  that  the  cause  of  action   is  so 
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barred,  and  thus  as  not  stating  facts  sufficient 
to  constitute  a  cause  of  action.'  In  other  words, 
it  was  held  that  although  there  was  a  perfect 
defence  apparent  upon  the  face  of  the  petition, 
yet  the  court  had  jurisdiction — i.e.,  the  right 
to  hear  and  determine;  and  further,  in  that 
case,  that  the  defence  was  not  available  when 
suggested  for  the  first  time  in  the  appellate 
court.  So,  here,  the  Circuit  Court  had  jurisdic- 
tion, because  the  amount  claimed  was  over  two 
thousand  dollars;  and  although  it  appeared 
upon  face  of  the  petition  that  a  part  of  the 
claim  was  not  yet  due,  still  the  court  had  juris- 
diction— the  right  to  hear  and  determine 
whether  this  matter  constituted  a  good  defence 
to  any  part  of  the  amount  claimed." 

CONCLUSION 

It  is  respectfully  submitted  that  the  cases  cited 
in  appellee's  Brief  fail  to  sustain  the  holding  of  the 
District  Court  that  jurisdiction  was  lacking  by  reason 
of  the  availability  of  a  defense  of  the  Nevada  statute 
of  limitations. 

ROSALIE  RIGGINS 

By  BRIAN  L.  HALL  and 
HOWARD  I.  LEGUM, 

Attorneys  for  Appellant 
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STATEMENT  AS  TO  JURISDICTION 

The  Complaint  filed  in  the  District  Court  alleged 
in  paragraph  1  that  the  plaintiff  was  a  citizen  of  the 
State  of  Virginia,  and  the  defendant  was  a  citizen  of 
the  State  of  Nevada,  and  that  the  amount  in  contro- 
versy exceeded,  exclusive  of  interest  and  costs,  the  sum 
of  'rcn  Thousand  Dollars  ($10,0(K1.00).  The  Answer 
admitted  paragraph  1  of  the  Complaint,  which  was 
limited  to  jurisdiction. 

The  Complaint  alleged  that  defendant's  decedent 
at  the  time  of  his  death  was  indebted  to  the  plaintiff  in 
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the  amount  of  Thirty  Thousand  Seven  Hundred  Fifty 
Dollars  ($30,750.00),  representing  unpaid  alimony  un- 
der a  Decree  of  the  Circuit  Court  of  the  City  of  Nor- 
folk, Virginia,  entered  on  July  12,  1947,  and  demanded 
judgment  for  such  sum. 

The  District  Court  has  jurisdiction  under  28 
U.S.C.A.,  Section  1332(a).  This  Court  has  jurisdic- 
tion to  review  the  judgment  in  question  under  28 
U.S.C.A.,  Section  1294,  Section  2107,  Rule  73(a)  Fed- 
eral Rules  of  Civil  Procedure. 

STATEMENT  OF  THE  CASE 

The  question  involved  on  appeal  is  whether  the 
District  Court  erred  in  dismissing  the  Complaint  on 
the  ground  that  the  amount  in  controversy  did  not  ex- 
ceed Ten  Thousand  Dollars  ($10,000.00),  exclusive 
of  interest  and  costs.  The  question  was  raised  by  de- 
fendant in  a  Motion  to  Dismiss  after  the  plaintiff  filed 
a  Motion  for  Summary  Judgment. 


SPECIFICATION   OF  ERROR 

Appellant  relies  upon  the  following  specification 
of  errors : 

1.  The  Court  erred  in  dismissing  the  Complaint 
on  the  ground  that  the  amount  in  controversy  did  not 
exceed  the  amount  of  Ten  Thousand  Dollars  ($10,000.- 
00),  exclusive  of  interest  and  costs. 

2.  The  Court  erred  in  construing  the  Nevada 
statute  of  limitations,  N.R.S.  147.090,  as  the  basis  of 
the  jurisdictional  amount  to  be  lacking. 


ARGUMENT 

I.  THE  AMOUNT  IN  CONTROVERSY  IS  DETERMINED 
FROM  THE  FACE  OF  THE  COMPLAINT,  IRRESPEOIVE 
OF  A  VALID  DEFENSE  APPARENT  ON  THE  FAa  OF 
THE    COMPLAINT. 

This  Court,  in  /Irmslrrjng  V.  i\'riv  Iai  Paz  Gold 
Mining  Co.,  107  F.2d  453,  455  ( 1939),  said: 

"The  Supreme  Court  in  St.  Paul  Mercury 
Inc.  Co.  V.  Red  Cab  Co..  303  I'.S.  283,  289, 
58  S.Ct.  586.  590,  82  L.Ed.  845.  gives  the  rule 
governing  dismissal  for  want  of  jurisdiction  in 
cases  brought  in  the  F"cderal  Court,  as  follows 
'•  •  •  the  sum  claimed  by  the  plaintiff  controls 
if  the  claim  is  apparently  made  in  good  faith. 
It  must  appear  to  a  legal  certainty  that  the 
claim  is  really  for  less  than  the  jurisdictional 
amount  to  justify  dismissal.  The  inability  of 
plaintiff  to  recover  an  amount  adequate  to  give 
the  Court  jurisdiction  docs  not  show  his  bad 
faith  or  oust  the  jurisdiction.  •  •  •'  " 

In  Horton  v.  Liberty  Mut.  Ins.  Co.,  367  U.S.  348, 
352,  81  S.Ct.  1570,  6  L,Kd.2d  890  (1961),  the  Court 
said : 

"We  agree  with  petitioner  that  determina- 
tion of  the  value  o{  the  matter  in  controversy  for 
purposes  of  federal  jurisdiction  is  a  federal 
question  to  be  decided  under  federal  standards. 

"The  general  federal  rule  has  long  been  to 
decide  what  the  amount  in  controversy  is  from 


the  complaint  itself,  unless  it  appears  or  is  in 
some  way  shown  that  the  amount  stated  in  the 
complaint  is  not  claimed  'in  good  faith.'  In 
deciding  this  question  of  good  faith  we  have 
said  that  'it'  must  appear  to  a  legal  certainty 
that  the  claim  is  really  for  less  than  the  jurisdic- 
tional amount  to  justify  dismissal." 

In  Smithers  v.  Smith,  204  U.S.  632,  642,  27  S.Ct. 
297,  51  L.Ed.  656  (1907),  the  Court  said: 

"The  rule  that  the  plaintiff's  allegations 
of  value  govern  in  determining  the  jurisdiction, 
except  when  upon  the  face  of  his  own  pleadings 
it  is  not  legally  possible  for  him  to  recover  the 
jurisdictional  amount,  controls  even  where  the 
declarations  show  that  a  perfect  defense  might 
be  interposed  to  a  sufficient  amount  of  the  claim 
to  reduce  it  below  the  jurisdictional  amount." 

In  Griffin  v.  Smith,  256  F.  Supp.  746  (N.D. 
Okla.  1966),  the  defendant  moved  to  dismiss  an  action 
to  recover  on  a  foreign  judgment  for  child  support  on 
the  ground  of  lack  of  the  jurisdictional  amount.  In 
overruling  the  motion  to  dismiss,  the  Court  said: 

"The  fact  that  a  cause  of  action  might  be 
barred  by  statute  of  limitations  does  not  remove 
jurisdiction  from  federal  court  to  hear  action 
if  jurisdictional  amount  was  sued  for  and  would 
be  due  and  owing  but  for  defense  of  statute  of 
limitations,  and  if  statute  of  limitations  reduces 
amount  sued  for  to  amount  lower  than  jurisdic- 
tional minimum,  court  has  jurisdiction  to  adju- 
dicate rest  of  claim." 


4 


in  Kusiik  Const.  Co.  v,  Fini  Nnl.  bank  of 
Wahoo.M^  V  Supp.  869,  K7I  (D.  Ncbr.  1942),  in  hold- 
ing that  the  Court  still  retained  jurisdiction  to  enter- 
tain the  remaining  cause  of  action  agK^egating  leM  than 
the  jurisdictional  amount  after  dismissing  one  cause  of 
action  under  the  statute  of  limitations,  the  Court  said: 

"In  cases  where  jurisdiction  is  derived 
from  diversity  of  citizenship  coupled  with  a 
contn)versy  involving  a  statutory  minimum 
amount,  it  is  the  sum  actually  claimed  in  good 
faith  hy  the  plaintiff  when  he  files  his  complaint 
which  determines  the  jurisdiction  of  the  court 
and  the  fact  that  the  plaintiff  may  not  succeed 
in  recovering  all  that  he  seeks  in  good  faith  will 
not  affect  the  jurisdiction  of  the  Court.  Upton 
V.  McLaughlin.  105  U.S.  640,  26  L.Ed.  1197; 
Schunk  V.  Moliuf,  etc..  Co..  147  I'.S.  500,  13 
S.Ct.  416,  37  L.Ed.  255;  Smithen  v.  Smith,  204 
r.S.  632,  27  S.Ct.  297,  51  L.Ed.  656." 

In  Ander.utn-Tltotupson,  Inc.  v.  Logan  Grain 
Company.  238  F.2d  598,  601  (10  Cir.  1956),  the  Court 
said : 

"In  the  absence  of  bad  faith  or  collusion, 
jurisdiction  attaches  at  the  moment  of  the  filing 
of  the  complaint  and  the  existence  of  a  good  de- 
fense .  .  .  will  not  defeat  jurisdiction  previously 
acquired." 

The  text  books  uniformly  support  the  position  of 
appellant  that  the  District  Court  had  jurisdiction  in 
this  case,  to-wit: 


1.  In  1  Moore's  Federal  Practice,  Section  0.92  ( 1 ) , 
pages  836,  837,  the  author  states : 

"The  fact  that  there  is  an  apparently  valid 
defense  to  all  or  a  part  of  the  amount  claimed 
will  not  destroy  federal  jurisdiction  over  the 
claim.  For  example,  the  fact  that  a  cause  of  ac- 
tion might  be  barred  by  a  statute  of  limitations 
does  not  remove  jurisdiction  from  the  federal 
court  to  hear  the  action.  Nor  does  a  defense  of 
the  statute  of  limitations  to  all  or  part  of  the 
value  of  the  amount  claimed  affect  the  jurisdic- 
tional basis  of  this  amount  in  controversy.  A 
defense  to  the  amount  claimed  might  not  be 
raised  in  the  trial  on  the  merits,  and  even  if 
raised  may  be  shown  to  be  invalid.  And  a  court 
should  not  confuse  the  determination  of  its 
jurisdiction  with  an  adjudication  on  the  merits 
of  the  validity  of  the  amount  claimed.  Even  if 
part  of  the  claim  is  dismissed  by  summary  judg- 
ment on  the  issue  of  statute  of  limitations,  there- 
by reducing  the  remainder  to  an  amount  lower 
than  the  jurisdictional  minimum,  the  Court  still 
has  jurisdiction  to  adjudicate  the  rest  of  the 
claim." 

2.  In  1  Barron  and  Holtzoff,  Section  24,  page  60, 
1967  Pocket  Part,  it  is  said: 

"In  a  related  principle,  if  more  than  Ten 
Thousand  Dollars  ($10,000.00)  is  claimed  in 
the  complaint,  jurisdiction  exists  even  though  a 
defense  to  all  or  part  of  the  claim  may  appear 
on  the  face  of  the  complaint." 


3.  In  I  Barrnn  an.i  lioitz'in,  sctiion  24,  page  56, 
f     l%7  Po<kct  I'art.  it  iJ  said: 

'n  an  internting  recent  case,  a  compenM' 
tioi)  insurer  sued  in  federal  court  to  set  aside  an 
award  o(  One  Thousand  Fifty  Dollars  ($l,OSO.- 
00)  by  the  state  compensation  board,  but  alleged 
'  in  the  complaint  that  the  employee  had  claimed 

Fourteen  Thousand  Thirty-five  Dollars  ($14,- 
035.00)  before  the  board  The  Supreme  Court 
held  that  the  requisite  amount  was  in  conirover 
sy  since  the  court,  reviewing  de  novo,  might 
award  anything  up  to  the  amount  the  employee 
had  claimed  before  the  board."  (Citing  Mor- 
ion V.  Libfrly  Mat.  Ins.  Co.,  1961.  81  SCl  1570, 
367  r.S.  348.  6  L  Ed.2d  890. 

4.  In  35A  C.J.S.  Federal  Civil  Procedure,  Scc- 
'II  274.  page  409,  it  is  said: 

"Where  the  allegations  state  a  cause  of  ac- 
tion for  an  amount  within  the  jurisdiction  of  the 
court,  the  fact  that  a  valid  defense  to  the  cause  is 
apparent  on  the  face  of  the  complaint  docs  not 
■         render  it  insufficient  to  invoke  jurisdiction  or 
"  diminish  the  amount  that  is  claimed  in  good 

faith." 

5.  In  32  Am.  Jur.  2d  Federal  Practice  and  Pro- 
lure.  Section  164.  page  607.  it  is  said: 

"Whether  or  not  the  sum  or  value  of  the  mat- 
ter in  controversy  is  sufficient  to  confer  jurisdic- 
tion on  a  federal  court  is  generally  determined 
from  the  face  of  the  complaint,  irrespective  of 


the  defendant's  pleadings,  or  of  defenses  that 
may  exist  to  the  cause  of  action.  The  fact  of  a 
valid  defense,  although  apparent  on  the  face  of 
the  complaint,  does  not  diminish  the  amount 
that  is  claimed  nor  determine  what  is  the  matter 
in  dispute.  Nor  does  it  show  bad  faith  on  the 
part  of  the  plaintiff  in  the  amount  that  he  claims 
or  oust  the  jurisdiction  of  the  federal  court  for 
lack  of  the  requisite  jurisdictional  amount." 

6.  In  47  A.L.R.2d  651,  657,  it  is  said: 

"The  fact  that  plaintiff's  declaration,  in 
setting  forth  a  claim  for  damages  within  the 
jurisdiction  of  the  United  States  court,  discloses 
that  there  is  available  to  the  defendant  a  defense 
which  will  have  the  effect  of  wholly  or  partially 
defeating  the  claim  so  as  to  reduce  it  below  the 
necessary  figure,  has  been  held  not  to  affect  the 
court's  jurisdiction." 

II.     CALIFORNIA  CASES  RELIED  UPON  BY  THE  DISTRI 
COURT  DO  NOT  SUPPORT  THE  MOTION  TO  DIS 
MISS  FOR  LACK  OF  JURISDICTION. 

It  appears  that  California  makes  a  distinction  be- 
tween a  debt  completely  barred  by  the  statute  of  limi- 
tations and  a  debt  partially  barred  by  the  statute  of 
limitations,  in  construing  the  statute  prohibiting  an 
Administrator  or  Executor  from  waiving  the  bar  of 
the  statute  of  limitations.  This  was  expressly  held  in 
Faias  V.  Superior  Court,  133  Cal.  App.  525,  24  P.  2d 
567  (1933).  Also,  the  cases  of  Re  Lucas,  23  Cal.  2d 
454,  144  P.  2d  340  (1943),  and  Lewis  v.  Neblett,  311 


f   r.  2d  489  (1957),  inditatc  that  the  application  of  the 
'   statute  of  limitations  is  not  automatic. 

III.  APPELLEE  IS  BOUND  BY  PARAGRAPH  1  OF  HER 
ANSWER  ADMiniNG  THE  ALLEGATIONS  OF  PARA- 
GRAPH 1  OF  THE  COMPLAINT  THAT  THE  AMOUNT 
IN  CONTROVERSY  EXCEEDS  THE  SUM  OF  TEN 
THOUSAND  DOLLARS  ($10,000.00),  EXCLUSIVE  OF 
INTEREST   AND   COSTS. 

This  Court,  it  is  submitted,  should  hold  that  the 
appellee  is  bound  by  her  admis8ion  in  her  answer  that 
the  amount  in  controversy  exceeds  the  jurisdictional 
amount. 


CONCLUSION 

It  is  respectfully  submitted  that  the  District  Court 
erred  in  dismissinjj  the  Complaint. 

ROSALIE  RIGGINS 


By  Bri.an  L.  Hall 
Attorney  for  Appellant 


I 


In  The 
UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 

Record  No.  22755 


ROSALIE  RIGGINS,  i  ,  .«„ 

Appellant 


V. 


MARGARETT  K.  RIGGINS,  Executrix 

Of  the  Estate  of  LESLIE  E.  RIGGINS, 

Deceased,  ,. 

Appellee 


CERTIFICATE 

I,  Brian  L.  Hall,  certify  that,  in  connection  with 
the  preparation  of  Appellant's  Brief,  I  have  examined 
Rules  18,  19  and  39  for  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  and  that  in  my  opinion,  the  foregoing 
Brief  is  in  full  compliance  with  those  Rules. 


M^^^^ 


Brifan  L.  Hall,  Attorney 


BARRY  &  HALL 
90  Court  Street 
Reno,  Nevada 


Attornoy    for   A;)jjo11co 
1   l.cxat  Klrot  Stroot 
I"  ii'j,    tJovada 
Ihcuiot       (702)    323-1311 


ZN  THi:  UNITED  STATES  COURT  OP  APPEALS 
FOR  THE  NINTH  CIRCUIT 


ROSALIE    RIG(;iNS, 


Appellant^ 


Vfl 


MARGARETT  K,    RIGGINS,   Executrix 

of    the   Estate   of    LESLIE  E.    RIGGINS, 

Docoasedf 

Appollee. 


No.    227S5 

APPEAL  PROM 
DISTRICT  COURT, 
DISTRICT   OP   NEVADA 


APPELLEE'S    BRIEF 


INDEX 

Appollcic'b    ..L<t  Li,-i  icnt   of   Case  1 

Arc/unicnt  4 

Conclusion  24 

AUTHORITIES 
b4  An.  Jur.  760  5 

35  CJS       409  22 

TABLIJ  OF  CITATIONS 
Anderson-Thompson,  Inc.  vs  Logan  Grain  Co., 

238  F  2nd  598  (10th  CCA  1956)  21 

Armstrong  vs  New  La  Paz  Gold  Mining  Co., 

CCA  9th  1939;  107  F  2nd  453  20 

Barclay  bs  Blackington,  Cal.  S.  Ct.  1899 

59  Pac.  834  12 

Batter  vs.  v;illiams,  CCA  5th  1963 

316  F  2nd  540  8  ,15 

Bias  vs  Talabera,  CCA  9th  1963 

318  F  2nd  617  14 

Bryant  vs  Superior  Ct. ,  DCA-Cal.  1936 

61  P  2nd  483  12 

Canadian  Indemnity  Co.  vs  Republic  Co.,  1955 

CCA  9th 
222  F  2nd  601  10 

Carr  vs  Beverly  Hills  Corporation, 

CCA  9th  1956;  237  F  2nd  323  18 

City  of  Forsyth  vs  Mt.  States  Power,  1942 

127  F  2nd  583  11 


Cocanoughcr' s  Estate,  Mont*  S*  Ct.  1962 

375  P  2nd  1014  12 

CormcrclAl  Casualty  Co.  v«  Fowles,  1946  cCA  9th 

154  V   2nd  884  10 

Davenport  vs  Mutual  Donoflt,  1963  cCA  9th 

325  F  2nd  785  10,  15 

Electro  Therapy  Prod,  vs  Strong,  19  36  CCA  9th 

84  F  2nd  766  10 

Ellis  vs  Cauhaupo  1953 

260  P  2nd  309  14 

Estate  of  Anna  Lewis 

49  TC  No.  73  14 

F  &  5  Const.  Co.  vs  Jensen,  CCA  10th  1964, 

337  F  2nd  160  9 

Faias  vs  Superior  Ct. ,  133  Cal.  Appel.  525      22 

24  P.  2nd  567  (1933) 
Fontana  Land  Co.  vs  Laughlin,  Cal.  S,  Ct,  1926 

250  P.  669  12 

Food  Fair  Stores  vs  Food  Fair,  CCA  1st  1959 

177  F  2nd  177  10 

Giordano  vs  Radio  Corp.  of  Ar.er.  ,  CCA  3rd 

1950;   i83  F  2nd  558  .  8 

Gray  vs  Occidental  Life  Co.,  CCA  3rd  1967, 

387  F  2nd  935  7 

Griffin  vs  Smith 

256  F  Sup.  746  21 

Herrick  vs  Savior,  CCA  7th  1957 

245  F  2nd  171  9,  16 


Iiorton  vu  Lit>erky  Mutual  Ins.   Co.    (1961) 

3C7   U.S.    348,    6    L.    Cd   2nd   890  9 

llurfhcD   V3  Lncyclopodia  Brit. ,    CCA   7th  19S2 

199   F    2nd    295  • 

Murlimann  va  Ujxnk  of  Ainerica,  DCA  -  Cal.  1956 

297  P  2nd  682  12 
Jaconskl  vs  Avisun,  CCA  3rd  1966 

359  F  2nd  931  9 

Jones  vs  Povming,  1900 

25  Nov.  399,  60  Pac.  833  11 

Kaufman  vs  Liberty  Ins.  Co.,  CCA  3rd  1957 

245  F  2nd  918  18 

Kissick  Construction  Co.  vs  First  Nat'l  Dank, 

46  F  Sup.  869  20 

KVOG  vs  Assoc.  Press,  299  U.S.  269, 

81  L.  Ed.  183   1936  7 

Lewis  Estate 

49  TC  Mo.  73  14 

Lewis  vs  Neblett,  Cal.  S.  Ct.  in  bank  1957 

311  P  2nd  4  89  23 

Lucas  Fstatc,  Cal  S.  Ct.  in  bank  1943 

144  P  2nd  340  23 

McDonald  vs  Patten,  CCA  4th  1957, 

240  F  2nd  424  9,  15 

McKoy,  Inc.  vs  Schonwald,  CCA  10th  1965 

341  F  2nd  737  8 

McNutt  vs  Gen.  Motors  Accept.  Corp. 

298  U.S.  178,  80  L.  Ed.  1135   1935  7 


Minnls  V8  Southern  F«c.  Co. ,   CCA  9th  1938 

98  V   2nd  913  18 

Mitchell  V8  Mauror,  293  U.S.  237  1934 

7'J  L.  Ld  33B  18 

Nixon  vu  Loyal  Ordor  of  Mooso,  CCA  4th  1960 

285  F  2nd  250  8 

North  American  Tronsp.  6  Trading  Co.  vs 

Morrison,  178  U.S.  262|   44  L.  Ed. 

1061  -1900  6,  16 

North  Pac.  S.S.  Lines  vs  Solcy, 

257  U.S.  216,  66  L.  Ed.  203,  1921  7 

Odell  vs  Humble  Oil  Co.,  CCA  10th  1953 

201  F  2nd  123  8 

Page  vs  Wright,  CCA  7th  1940 

116  F  2nd  449  18 

Parmelec  vs  Ackerrnan,  CCA  6th  1958 

252  F  2nd  721  8,  16 

Quinault  Tribe  of  Indians  vs  Gallagher 

CCA  9th 
1966;   368  F  2nd  648  10 

Reay  vs  Keazelton,  60  P.  977,  1900 

Cal.  S.  Ct.  11 

Rickcr  vs  Ricker  1954 

270  P  2nd  150  13 

Ringsby  Truck  Lines  vs  Deardsley,  CCA  8th 

1964;   331  F  2nd  14  7,  15 

Royalty  Service  Corp.  vs  Los  Angeles, 

CCA  9th  1938;   98  F  2nd  551  18 

Santiesteban  vs  Goodyear  Tire  Co. ,  CCA  5th 

306  F  2nd  9   1962  10 


Smlthors  vs  Smith,  240  U.S.  632,  27  S.  Ct.      9,   20 

297;   51  L.  Ld.  656   1907 
Smith's  Estate,  DCA  Cal.  1953 

264  r  2nd  638  12 

Southern  Pacific  Co.  vs  McAdoo  1936   9th  CCA 

82  F  2nd  121  10 

Spires  vs  North  /oner.  Accept.  Corp. 

CCA  5th  1967;  383  F  2nd  745  7,  15 

St.  Paul  Mercury  vs  Red  Cab  Co. 

303  U.S.  283,  58  S.  Ct.  586,  82  L.  Ed 

845    1937  9 

Turner  vs  v;ilson  Lines,  CCA  1st  1957 

242   F    2ncl    414  8 

Vance   vs  Vandorcook   Co.,    1898,    170   U.S.    468, 

42  L.  F.d  1111  6 

White  V3  North  Aner.  Accident  Co. ,  CCA  10th 

1963;   316  F  2nd  5  8,  15 

Yoder  vs  Assiniboine  and  Sioux  Tribes,  1964 

9th  CCA 

339  V    2nd  360  10 


1  .  K.  WlTTLNDtUG 
1  East  First  Street 
Reno,  Nevada 
Phonoj   323-1311 


IN  THK  UNITED  STATES  COURT  OP  APPEALS 
FOR  THE  NINTH  CIRCUIT 
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MARGARETT  K.  RIGGINS,  Executrix 

of  the  Estate  of  LESLIE  E.  RIGGINS, 
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No.  22755 


APPELLEE'S  BRIEF 
APPELLEE'S  STATEMENT  OF  THE  CASE 


Appellant  filed  her  complaint  (record  p.  1)  agair.st 
the  Executrix  of  the  Estate  of  her  fori-r.er  husband  on  a  re- 
jected claim  for  $30,750.00  unpaid  alimony  accrued  under  a 
judgment  for  separate  maintenance  entered  on  July  12,  19  4  7  by 
the  Circuit  Court  of  Norfolk,  Virginia,  which  required  support 


at  tho  rate  of  $150.00  por  month.   The  ^xxdqtuont   ctebtor  dieU 
on  Auguut  30,  196  4,  without  having  mad«  any  payiaonts. 

Both  parties  concede  tho  applicability  of  the 
Ncvaut  statutes  governing  limitations  of  action  (record  p.8S), 
and  after  tho  statute  NRS  11.190  (Appendix  page  1)  which 
limited  the  instalments  to  six  years,  was  asserted  by 
appellee,  appellant  in  her  brief  reduced  her  demand  to 
$10,800.00  (record  p.  54,  lino  14). 

Appellee  then  moved  to  dismiss  for  lack  of  juris- 
diction (record  p.  67) ,  claiming  that  the  alimony  obligation 
terminated  on  the  death  of  the  judgment  debtor,  and  that  the 
only  unbarred  instalments  accrued  between  February  8,  1961 
and  August  30,  1S*64.    These  totalled  31  instalments,  which 
at  $150.00  each,  aggregated  only  $6,450.00,  which  is  less 
than  the  $10,000.00  requisite  for  federal  diversity  juris- 
diction. 

In  the  lower  Court,  appellant  did  not  controvert 
the  foregoing  computation  (record  p.  88  line  12),  but  relied 
on  the  principle  that  when  the  coir.plaint  in  good  faith 
alleges  facts  supporting  a  judgment  for  the  jurisdictional 
amount,  the  assertion  by  the  appellee  of  an  affirmative 
statute  of  limitations  defense,  which  she  claimed  might 
have  been  waived,  to  reduce  recovery  below  the  jurisdictional 
amount,  will  not  defeat  the  jurisdiction  of  the  Court, 
(record  pp.  58  and  88). 

On  her  motion  to  dismiss  for  lack  of  jurisdiction, 
appellee  cited  NRS  147.090  which  provides: 


"£ffect  of  statuto  of  limitations.   No 
claim  which  is  barred  by  th«  statute  of 
limitations  shall  be  allowed  or  afyproved 
by  the  executor  or  administrator,  or  by 
the  judge.   When  a  claim  is  presented  to 
a  judge  for  his  allowance  or  approval,  he 
may,  in  his  discretion,  examine  the  claim- 
ant and  others  on  oath  and  hear  any  legal 
evidence  touching  the  validity  of  the 
claim.    No  claim,  which  has  been  allowed, 
is  affected  by  the  statute  of  limitations, 
pending  the  adninistration  of  the  estate." 
and  argued  (record  pp.  71,  88b)  that  if  the  facts  pleaded  in 
a  complaint  cannot  support  a  judgment  for  the  requisite 
jurisdictional  amount,  a  mere  prayer  or  ad  damnum  clause 
for  more  than  the  jurisdictional  amount  will  not  sustain  the 
jurisdiction  of  the  Court. 

In  its  opinion  (record  p.  87)  the  lower  Court 
analyzed  the  iir.pact  of  NRS  147.090,  and,  basing  its  decision 
on  both  Nevada  and  California  cases,  concluded  that  this 
probate  law  becar^e  part  of  appellant's  claira,  and  restricted 
the  allowable  recovery  in  an  action  such  as  this,  on  a  re- 
jected claim,  (record  p.  91).    The  Court  concluded  that 
this  action  fell  within  the  principle  clair.ed  by  appellee, 
that  is,  that  the  maxinun  possible  judgment  which  could  legal- 
ly be  rendered  against  appellee  in  her  representative  capacity 
as  Executrix  of  the  estate,  would  be  the  sun  of  $6,450,00. 


Tho  Court  pointed  out  (record  p.  92),  that  the 
Federal  Courts  are  courts'  of  limited  jurisdiction,  and  held 
that  if  jurisdiction  did  not  in  fact  exist,  no  personal  con- 
cession by  a  litigant  can  establish  it.   The  Court  thereupon 
dismissed  the  action  (record  p.  93) • 

ARGUMENT 

SUMMARY! 

Point  1.   The  amount  in  controversy  for  federal 
diversity  jurisdiction  is  ordinarily  determined  from  the  de- 
mand stated  in  the  complaint,  but  this  general  rule  is  subject 
to  the  exception  that  if  upon  an  inspection  of  the  Complaint 
itself,  it  appears  that,  as  a  matter  of  law,  it  is  not  possible 
for  the  plaintiff  to  recover  the  jurisdictional  arrount,  the 
Court  will  lack  jurisdiction  of  the  subject  matter. 

Point  2.    Under  the  Nevada  statute  (NPS  147.090), 
neither  the  executrix  nor  the  judge  can  waive  the  statute  of 
limitations  as  to  estate  claims.    The  bar  applies  whether  or 
not  the  statute  is  pleaded. 

Point  3,    The  application  of  this  state  law  to 
the  appellant's  claim  ir.akes  it  certain  fror.  her  cor^plaint 
that  she  could  recover  no  nore  than  $6,450.00  plus  interest, 
far  less  than  the  minimum  jurisdictional  amount. 

Point  4.    The  want  of  federal  jurisdiction  over 
the  subject  matter  cannot  be  waived. 


Appolloo  will  first  proaont  h«r  argumont,  an<3 
thereafter  will  refute  or  distinguish  the  decisions  and 
aOthoritico  cited  by  appellant. 


^oxiit  1.    The  amount  in  controversy  for  federal 
diversity  jurisdiction  is  ordinarily  determined  from  the 
demand  stated  in  the  complaint,  but  this  general  rule  is 
subject  to  the  exception  that  if  upon  an  inspection  of  the 
Complaint  itself,  it  appears  that,  as  a  natter  of  law,  it 
is  not  possible  for  the  plaintiff  to  recover  the  jurisdic- 
tional amount,  the  Court  will  lack  jurisdiction  of  the  sub- 
ject matter. 

Appellee  will  concede  that  ordinarily  for  federal 
jurisdiction  the  amount  in  controversy  is  determined  from 
the  demand  stated  in  the  complaint. 

54  Amcr,  Juris.  760 

But  there  is  the  exception  that  when,  from  the 
nature  of  the  case  alleged  in  the  complaint,  it  appears  that 
as  a  matter  of  law,  it  is  not  possible  for  the  plaintiff  to 
recover  the  jurisdictional  amount,  the  Court  will  lack  juris- 
diction  of  the  action. 

In  said  reference  in  54  Amer.  Juris,  it  is  further 
stated, 


"But  in  ■oma  casos  it  nay  appear  at 
a  matter  of  law*  from  tha  nature  of  tha  ca»« 
Btatod  in  the  Complaint  that  there  cannot 
legally  bo  a  judgnont  in  an  amount  necos- 
•ary  to  the  juriadiction,  notwithstanding 
the  damages  are  laid  in  the  complaint  in 
a  larger  sum.   When  that  is  the  situation 
and  the  plaintiff  asserts  as  a  cause  of 
action  a  claim  which  he  cannot  be  legally 
permitted  to  sustain  by  the  evidence,  the 
mere  ad  damnum  clause  will  not  confer 
jurisdiction," 

The  leading  cases  on   this  point  were  referred  to 
by  the  lower  Court  in  its  written  opinion;   (record  p.  BS^)  t 
North  Ar.\crican  Transportation  and  Trading  Co. 
vs.  Morrison  1900,  178  US  262,  44  L.  Ed.  1061 
Vance  vs.  Vandercook  Co.,  1898,  170  U.S.  468, 
42  L.  Ed  1111 

In  the  v;ritten  opinion  of  the  lower  court,  this 
portion  of  the  Vance  case  was  quoted  with  approval: 
"In  determining  from  the  fact  of  a 
pleading  whether  the  amount  really  in  dispute 
is  sufficient  to  confer  jurisdiction  upon  a 
court  of  the  United  States,  it  is  settled 
that  if  from  the  nature  of  the  case  as  stated 
in  the  pleadings  there  could  not  legally  be  a 
judgment  for  an  ar.ount  necessary  to  the  juris- 
diction, jurisdiction  cannot  attach  even 


"though  the  damages  be  laid  in  the  declara- 
tion at  a  larger  sum.   Barry  v.  Edmunds, 
116  U.S.  550|   V/ilson  V.  Daniel,  3  Dall. 
401,  407." 

The  undersigned  counsel  for  appellee  subnits  that 
one  or  the  other  o£  these  decisions  have  been  cited  with  ap' 
proval  in  scores  of  decisions.   No  attempt  will  be  siade  to 
list  all  of  them.    A  few  of  the  more  or  less  recent  cases, 
including  those  from  other  circuit  courts  of  appeal,  are  as 
follows  J 

KVOS  V9  Associated  Press,  299  U.S.  269, 
81  L.  Ld.  183    1936 

McNutt  ys  Gen.  Motors  Accept.  Corp., 

298  U.S.  178,  80  L.  Ed.  1135    1935 

North  Pac.  S.  S.  Lines  vs.  Solcy,  257  U.S.  216, 
66  L.  £d.  203    1921 

Gray  vs.  Occidental  Life  Co.,  CCA  3rd   1967, 
387  F.  2nd  935 

Spires  vs  North  Air.er.  Accept.  Corp.  ,  CCA  5th 
383  F  2nd  745    1967 

Rinqsby  Truck  Lines  vs  Beardsley,  CCA  8th 
331  F  2nd  14    1964 
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Batter  V9  V?illiamB,  CCA  5th   1963 
316  F  2nd  5r40 

White  V8  Nor^H  AT^or.  Accident  Co.  ,  CCA  10th  1963 
316  F  2nd  5 

Turner  vs  Wilson  Lines ^  CCA  let   1957, 
242  F.  2nd  414 

Giordano  vs  KAdlo  Corn,  of  Arr.or. ,  CCA  3rd  1950 
183  F  2nd  558 

Hughes  vs  EncYCloPcdi;^  Brit.  ,  CCA  7th  1952 
199  F  2nd  295 


Ode 


11  vs  Hunble  Oil  Co.,  CCA  10th   1953 


201  F  2nd  123 

Parraelee  vs  Ackerman,  CCA  6th   1958 
252  F  2nd  721 

Nixon  vs  Loy^l  Order  of  r'-oose,  CCA  4th   1560, 
285  F  2nd  250 

McKov  Inc.  vs  Schonwald,  CCA  10th   1965, 
341  F  2nd  737 
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McDonald  vo  Patten^  CCA  4th   1957, 
240  F  2nd  424 

Herrick  vb  Sayler,   CCA  7th   1957, 
245  F  2nd  171 

F.  fc  S.  Const.  Co.  V3  Jensen,  CCA  10th  1964, 
337  F  2nd  160 

There  are  laaxiy  decisions  recognizin-j  tnis  ruic,  out 
tiavc  distinguished  the  particular  facts  involved.    They  in- 
clude : 

St.  Paul  .Mercury y  Inc.  vs  Red  Cab  Co., 

303  U.S.  283,  58  S.  Ct.  586,  82  L.  Ld  845  1937 

Smithers  vs  Smith,  240  U.S.  632,  27  S.  Ct.  297, 
51  L.  Ed.  656   1907 

It  is  interesting  to  note  how  many  tines  the  fore- 
going two  cases  have  been  cited  for  the  rule.    Among  other 
similar  cases  are: 

'Horton  vs  Liberty  Mut.  Ins.  Co.  (1961) 
367  U.S.  SJe,  6  L.  Ld  2nd  890 

Jaconski  vs  Avisun,  CC7\  3rd  1966, 
359  F  2nd  931 


Food  Fair  Storca  va  Food  Fairt  CCA  lat   1959, 
177  F  2nd  1.77 

Santieatcban  vs  floodyoar  Tire  Co. ,  CCA  5th 
306  F  2nd  9   1962 

Of  other  dociaiona  involving  the  rule  are  the 
followinc;  dociaiona  of  the  9th  Circuit  Court  of  ^pealst 
Davenport  vs  .'iutual  benefit  1963 
325  F  2nd  785 

puinault  Tribe  of  Indians  vs  Gallaahcr  1966 
368  F  2nd  648 

SouthGrn  Pac.  Co.  vs  McAdoo^  1936 
82  F.  2nd  121 

Ypder  vs.  Assiniboine  and  Sioux  Tribes »  1964 
339  F  2nd  360 

Electro  Therapy  Prod,  vs  Strong,  1936 
84  F  2nd  766 

Canadian  Indennitv  Cc.  vs  Renublic  Co.,  1955 
222  F  2nd  601 

Conn^orcial  Casualty  Co.  vs  Fcvles,  1946 
154  F  2nd  884 


city  of  Porayth  vs  f.t.  Staton  Powor,   1942 
127  F  2nd  583 

Point  2.    Undor  the  Nevada  statute  (NRS  147.090), 
noithor  the  executrix  nor  the  judge  can  waive  the  statute  of 
limitations  as  to  estate  claims.    The  bar  applies  whether 
or  not  the  statute  is  pleaded. 

Appellee  contends  that  this  statute  is  mandatory , 
and  its  application  to  appellant's  estate  claim  makes  it  ap" 
pear  "to  a  lecjol  certainty"  that  only  the  unbarred  instal' 
mcnts  of  alimony,  aggregating  $6,450.00,  are  involved  in  the 
action. 

The  Supreme  Court  of  Nevada  has  construed  the 
section  to  be  mandatory,  and  affirrcd  a  decision  which 
sustained  a  demurrer  to  the  complaint  which  showed  on  its 
face  that  the  claim  was  barred.    Such  was  the  holding  in 

Jones  ys  Povning,  1900 

25  Nev.  399,  60  Pac.  833 

California  has  the  sane  statute.    Their  courts 
h^ve  consistently  held  that  the  statute  is  mandatory.    This 
can  even  be  shown  for  the  first  time  on  appeal. 

Reay  vs  Heazclton,  60  P.  977,  1900 
Cal.  S.  Ct. 

It  will  be  noted  that  Judge  Thompson  quoted  at 
length  fron;  this  case  in  his  opinion  (record  p.  89).   The 
quotation  is  most  apt,  but  need  not  be  repeated  here. 


other  California  cases  supporting  appellee's  con- 
struction of  this  statute  are  as  follows t 

Fontana  Land  Co.  vb  Laughlin/  Cal.  S.  Ct,  1926 
250  r.  669 

Bryant  vs  Superior  Ct. ,  DCA  1936 
61  P.  2nd  483 

Hurllir.ann  vs  Dank  of  America^  DCA-Cal.  1956 
297  P  2nd  682 

Barclay  vs  Dlackinoton^  Cal.  S,  Ct.  1899 
59  Pac.  834 

In  re  Smith's  Lstato»  DCA  Cal.  1933 
264  r  2nd  638 

Many  of  our  sister   states   have   the   sanie   statutory 

provision.    In 

In  re  Cocanouqher' s  Estate ^  Mont,  S,  Ct,  1962 
375  P  2nd  1014 

the  Montana  Court  said: 

"This  section  prohibits  a  waiver  of  the  Statute 
of  limitations  by  an  executor  or  judge**" 

the  Court  citing  with  approval  the  following  fror.  a  prior 

Montana  case, 

"We  find  ourselves  in  accord  with  the  rule 
announced  in  the  foregoing  authorities,  and 
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"whoro  an  executor  or  adninlstrAtor  is 
defending  a  claim  and  it  appears  to  the 
court  by  pleading  or  evidence  that  the 
claim,  or  some  part  thereof,  is  barred  by 
the  statute  of  limitations,  it  is  its  duty 
to  raise  the  bar,  for  otherwise  the  court, 
if  it  disregarded  the  bar  of  the  statute, 
would  order  the  claim  paid  in  an  action 
thereon,  and  on  the  settlement  of  an  ac- 
count it  would  be  its  duty  to  disallow  the 
claim  once  by  it  ordered  paid.    Such  a 
situation  must  not  arise." 

In  like  manner,  the  almost  identical  statute  of 
Oregon  has  been  sustained  by  the  Oregon  Supreme  Court,  when 
it  affirmed  a  decision  of  the  lower  court  sustaining  a  de- 
murrer to  the  complaint.    This  was  in 
Richer  vs  Rickcr   195  4 
270  P  2nd  150 
The  Court  said, 

"This  statute  is  r.andatory.  Under  its 
plain  terms,  the  defendant  was  expressly  pro- 
hibited fron  allowing  plaintiff's  claim.  It 
is  such  a  clain  as  cannot  be  enforced  against 
the  estate  of  decedent.  The  defendcint  could 
not  v;aivo  the  statutory  ban." 

Wyoming  has  a  statute  alr.ost  identical  to  our 
statute.   The  Suprere  Court  held  it  to  be  mandatory  in  the 
case  of 


Ellia  vtf  Cauhaut>o   1953 

260  P.  2nd  309 
In  this  case  the  Court  cited  with  approval  our  Nevada 
decision  (Jonos  vs  Povminqf  supra.) 

This  circuit  court  had  occasion  to  construe  an  alnost 
identical  statute  of  the  Territory  of  Guam,  in  the  case  of 

Bins  vs  Talabcra,  CCA  9th  1963 
318  F  2nd  617 

In  this  case  the  Court  held  that  the  record  did  not 
disclose  that  the  statute  of  limitations  had  run,  but  stated 
Lhat  if  the  statute  had  run,  the  appellee's  petition  should 
not  have  been  granted. 

It  appears  that  Michigan  has  a  siir.ilar  statute. 
In  a  recent  case  of  the  U.S.  Tax  Court, 

Estate  of  Anna  Lewis, 
49  TC  No.  73 
it  was  held  that  where  the  executrix  cind  the  Court  had  ap- 
proved a  claim,  contrary  to  this  statute,  the  estate  would 
not  be  permitted  to  deduct  the  ar.ount  paid  thereon  in  deter- 
nining  the  taxable  estate  for  federal  estate  tax  purposes. 

Point  3.    The  application  of  this  state  law  to  the 
appellant's  claim  makes  it  certain  from  her  complaint  that  she 
could  recover  no  more  than  $6,450.00  plus  interest,  far  less 
than  the  minimum  jurisdictional  amount. 
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As  stated  by  Judgo  Thompson  in  his  opinion  (rooord 
p.  9])  this  probato  law  b«oomes  part  of  a  clain  asserted 
against  an  estate  and  is  effective  to  limit  and  restrict  the 
allowablo  recovery  in  an  action  on  a  rejected  claim. 

Appellee  submits  that  this  application  of  state 
law  to  this  appellant's  complaint  is  exactly  of  the  sane 
nature  as  the  application  of  the  particular  state  law  to  the 
claim  stated  in  the  federal  cases  holding  that  the  jurisdic- 
tional amount  was  not  involved.   Reference  is  made  to  the 
following  federal  decisions  specifically  involving  the  state 
Jaw  as  it  affected  the  claimt 

Davenport  va  Mutu«Tl  benefit  Assn.  ,  CCA  9th   1963 
325  F  2nd  785 

McDonald  vs  Patton,  CCA  4th   1957 
240  F  2nd  424 

Batter  vs  \.'illiams»  CCA  5th   1963 
316  F  2nd  540 

Spires  vs  No.  Amcr.  Accept.  Corp. ,  CCA  5th   1967 
383  F  2nd  745 

Ringsby  Truck  Lines  vs  Beardsley»  CCA  8th   1964 
331  F  2nd  l4 

White  vs  No.  Amer.  Accident  Co. ,   CCA  10th  1963 
316  F  2nd  540 
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Parmolcc  va  Ackcman»  CCA  6th   1958 
252  F  2nd  721 

Herrick  va  Saylcr,   CCA  7th  1957 
245  F  2nd  171 

Reference  is  respectfully  made  tot 
North  American  Transp.  t  Trading  Co,  vg 
Morrison,  178  US  262,  44  L,  Ed.  1061-1900 

In  this  case  tlie  Plaintiff  sued  for  daiaages  suffered 
under  a  breach  of  a  contract  whereby  Defendant  had  agreed  to 
carry  Plaintiff  and   his  baggage  from  Seattle  to  Dawson  City. 
It  was  conceded  that  Defendant  had  failed  to  perform  and  the 
question  upon  which  the  jurisdiction  of  the  Court  depended  was 
the  nature  and  amount  of  damages  to  which  Plaintiff  was  en- 
titled.   From  a  judgment  in  favor  of  Plaintiff  for  TVfO 
THOUSAND  THREE  HUNDRED  ONE  AND  75/100  DOLLARS  ($2,301.75), 
(TWO  THOUSAfiD  DOLLARS  then  being  the  jurisdictional  amount) , 
the  defendant  appealed. 

The  Court  said: 

"It  is  obvious,  on  the  face  of  the  plain- 
tiff's Complaint,  that  if  he  was  not  entitled 
to  recover  the  money  which  he  alleged' he  could 
have  earned  and  secured  by  obtaining  employment 
and  engaging  in  business  at  or  about  Dawson  City,* 
the  amount  necessary  to  give  the  Circuit  Court 
jurisdiction  was  not  involved.    While  it  has 
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"somotimus  keen  said  that  it  is  th«  smount 
claimed  by  tho  plaintiff  in  his  declaration 
that  brings  his  cane  within  th«  jurisdiction 
of  the  Circuit  Court,  that  was  in  suits  for 
unliquidated  damages  in  which  the  amount 
which  the  plaintiff  was  entitled  to  recover 
was  a  question  for  tho  jury;   an  inspection 
of  tho  declaration  did  not  disclose  and  could 
not  discloso  but  that  the  plaintiff  was  en- 
titled to  recover  the  eunount  clainedf  and 
honcG,  even  if  the  jury  found  a  verdict  in  a 
sum  less  than  the  jurisdictional  amount,  the 
jurisdiction  of  tho  Court  would  not  be  de- 
feated.   But  where  the  plaintiff  asserts, 
as  his  cause  of  action,  a  claim  which  he  Ccin- 
not  be  legally  permitted  to  sustain  by  evidence, 
a  mere  ad  danmun  clause  will  not  confer  juris- 
diction on  the  Circuit  Court,  but  the  Court 
on  notion  or  demurrer,  or  of  its  osTi  notion, 
may  dismiss  the  suit.    And  such,  we  think,  was 
the  present  case."    Judgment  reversed  with 
order  to  remand  to  the  State  Court. 


Point  4.    The  want  of  federal  jurisdiction  over 
the  subject  natter  cannot  be  waived. 
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XiMK-u  by  tlio  docisiono.   Aroony  othora  are  the  following: 
Mitchell  vo  Mauror,  293  US  237   1934 
79  L  Ld  338 

Page  vs  'Wright/  CCA  7th   1940 
116  r  2nd  449 

In  tho  foregoing  case  the  answer  adnttcc;  tno 
jurisdictional  facts. 

Carr  vs  Beverly  Hills  Corporation^  CCA  9th   1956 
237  F  2nd  323 

Royalty  Service  Corp,  vs  Los  Angeles,  CCA  9th  i&3b 
98  F  2nd  551 

Minnis  vs  Southern  Pac.  Co. ,   CCA  9th   1938 
98  F  2nd  913 

Kaufnan  vs  Liberty  Ins.  Co.,  CCA  3rd   1957 
245  F  2nd  918 

In  the  case  of  Mitchell  vs  Mauror,  supra,  the  ques- 
tion of  the  federal  jurisdiction  had  to  be  based  upon  the 
diversity  of  citizenship.    The  question  was  not  raised  in 
the  District  Court,  nor  in  the  Circuit  Court  of  Appeals. 
Mr.  Justice  Brandeis  reversed  with  directions  to  disniss 
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tor  xacK   oi  ^uriBcxccioni  sayings  \iiaqo   j^j) 

"Unlike  an  objoqtion  to  vcnuo/  lack  of  fcdoral 
jurisdiction  cannot  be  waived  or  bo  overcom* 
by  an  agreement  of  the  parties.   An  appellate 
federal  court  must  satisfy  itself  not  only  of 
its  own  jurisdiction,  but  also  of  that  of  the 
lower  courts  in  a  cause  under  review."    (Citing 
cases.)    "Hence,  the  failure  of  the  Insurance 
Commissioner  to  claim,  in  his  petition  for  cer- 
tiorari, that  the  order  of  the  District  Court 
was  void  for  lack  of  federal  jurisdiction  of 
the  suit,  and  his  failure  otherwise  to  call  to 
the  attention  of  this  Court  the  lack  of  diver- 
sity of  citizenship  are  immaterial." 
It  will  be  noted  that  appellant  referred  to  no 

authorities  on  this  point  in  her  opening  brief.    It  appears 

that  there  arc  none  to  which  she  could  refer. 

Ro:   Appellant's  Argument: 

Appellee  submits  that  the  authorities  cited  in  the 
argument  in  her  brief  v;holly  fail  to  sustain  her  position. 

Appellant  states  that  "The  aimount  in  controversy 
is  determined  from  the  face  of  the  complaint,  irrespective 
of  a  valid  defense  apparent  on  the  face  of  the  complaint". 

We  respectfully  object  to  this  inaccurate  state- 
ment of  the  rule.  V.'e  feel  that  the  rule  should  be  stated 
Lhusly : 
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Tho  amount  in  controvarsy  is  d«tttrminod 
from  tho  faco  of  the  complaint,  irrospoctiv* 
of  tho  fact  that  it  discloses  that  a  valid 
defense  to  tho  claim  is  available  if  assorted. 
Such  is  the  clear  wording  of  tho  decision  in  the 
caso  of  Smitliors  V3  Smith  (supra)  cited  by  appellant.    In 
hor  quotation  it  is  clear  that  the  defense  "might  be  inter- 
poscd". 

Appellant  cites  and  relies  upon  the  9th  Circuit 
case  of 

Armstrong  V3  New  La  Paz  Gold  Mining  Co. ,   CCA  9th 
1939;    107  F  2nd  453 
wherein  Judge  Stephens  quoted  from  the  St.  Paul  case,  with 
approval,  to  the  effect  that  it  must  appear  to  a  legal 
certainty  that  the  claim  is  really  for  less  than  the  jur- 
isdictional maount  to  justify  dismissal.    Appellant  ne- 
glects to  add  the  statement  of  Judge  Stephens  which  follows 
the  quoted  statement,  as  follavs: 

"Such  legal  certainty  does  not 
appear  in  the  instcint  case." 

We  submit  that  this  certainly  recognizes  the  rule 
relied  upon  by  the  appellee,  but  distinguisnes  the  case  on 
the  facts. 

In  the  ordinary  case  the  statute  of  linitations  is 
am  affirmative  defense  which  can  be  waived.    Such  was  the 
basis  for  the  holding  in  the  case  of  Kissick  Construction 
Co.  vs  First  Nat'l.  Dank,  46  F.  S.  869,  cited  by  appellant. 
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The  srtatute  was  asoertod  by  tho  defendant  as  to  one  cause  of 
action,  and  tho  Court  hold  that  this  did  not  affect  the 
question  of  jurisdiction  to  deal  with  the  second  cause  of 
action,  onco  jurisdiction  had  attached. 

Likewise,  in  the  district  court  case  of  Griffin  vo 
Smith,  256  F.  S.  746,  cited  by  Appellant,  it  is  clear  that 
the  Court  recognized  that  the  defense  night  not  bo  asserted. 

We  submit  that  this  situation  is  not  the  sane  at 
all  as  with  the  facts  of  the  instant  case,  where  the  ap- 
plicable state  law  prevents  the  approval  of  a  claim  admitted- 
ly barred  by  the  statute  of  limitations. 

Appellant  cites  the  case  of 

Anderson  -  Thompson,  Inc.  vs  Logan  Grain  Co., 
238  F  2nd  598  (10th  CCA  19b6) 

V^e  submit  that  this  case  is  not  in  point,  although 
the  inaccurate  statement  of  the  rule  appears  therein  as  pure 
dicta.    In  this  case  admittedly  the  Court  had  jurisdiction 
when  the  complaint  was  filed.    Subsequently  the  plaintiff 
sold  the  seed  for  salvage  value,  and  the  amount  of  the  final 
recovery  was  belov;  the  jurisdictional  amount.    This  clearly 
did  not  affect  tho  jurisdiction. 

Appellee  subrAits  that  the  texts  and  digests  cited 
by  appellant,  instead  of  supporting  her  position,  uniforDly 
set  forth  both  the  general  rule  and  the  exception  thereto 
advanced  by  appellee  in  her  argument.    Appellant  has  quoted 
only  that  which  she  wished  to  quote.    No  effort  will  be 
made  to  point  out  the  differences  in  each  text,  but  as 
illustration,  appellee  will  point  only  to  the  one  reference 
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in  35A  CJS,  Fedoral  Civil  Procodure,  Soct.  274,  p.  409.    It 

is  also  stated  therein t 

"Such  claim  or  general  allegation  is  suf- 
ficient unless  the  complaint  contains  othor 
allegations  so  qualifying  or  detracting  there- 
from that,  when  all  of  the  allegations  are 
considered  together,  jurisdiction  cannot 
fairly  bo  said  to  appear  on  the  face  of  th« 
Complaint,  or,  as  frequently  stated,  it  appears 
to  a  legal  certainty  that  less  than  the  juris- 
dictional amount  is  involved." 

Appellant  presents  no  argument  that  the  law  of  Ne- 
vada, under  NRS  147.090  is  not  as  found  by  Judge  Thompson. 
She  contents  herself  by  citing  three  California  cases,  which 
she  claims  affect  the  rule  as  stated  by  Judge  Thompson. 

Appellee  contends  that  none  of  these  cases  are  in 
point. 

Faias  vs  Superior  Ct. ,  133  Gal.  Appel.  525 
24  P.  2nd  567  (1933) 
was  an  application  for  certiorari  to  review  orders  entered  in 
an  estate  proceeding.    One  order  approved  a  conprorr.isc  of  a 
claim,  an  unspecified  part  of  which  was  barred  by  the  statute 
of  limitations.    The  total  clain  was  for  $4,700,00,  and  the 
compromise  was  for  $3,000.00. 

The  Appellate  Court  pointed  out  that  the  order  ap- 
proving the  compromise  was  appealable,  and  if  there  was 
error,  it  was  not  one  subject  to  correction  in  certiorari. 


Re  Lucon,  Cal.  8.  Ct.  in  bank  1943 

144  I>  2nd  340 
In  tho  case,  appeal  was  taken  from  the  settlenent  of 

tho  account  which  included  a  coropromiso  for  $500.00,  of  a 
claim  on  a  note  secured  by  mortgage  signed  by  deceased.   The 
note  was  barred  by  the  statute  of  lir.itations  but  it  appeared 
that  foreclosure  coul'd  still  proceed,  that  attorney  fees  in 
any  event  would  consume  assets  of  tho  estate,  and  to  got  a 
clear  and  marketable  title  to  the  real  estate  was  worth  the 
sum  to  be  paid  in  comproroise. 

The  Court  also  pointed  out  that  the  order  of  cob- 
promise  could  have  been  appealed  and  that  this  proceeding 
was  a  collateral  attack  on  the  order  of  compromise. 

In  passing,  the  Court  pointed  out  that  if  there  was 
a  conflict  between  the  statute  requiring  the  rejection  of  a 
barred  claim,  and  the  authority  of  the  Court  to  approve  a 
compromise  beneficial  to  the  estate,  the  statute  authorizing 
the  latter  would  govern,  since  it  was  adopted  later. 

In  the  case  of 

Lewis  vs  Ncblett,  Cal.  S.  Ct.  in  bank  1957 
311  P  2nd  489 
the  claim  against  tho  estate  was  to  eststblish  a  trust  in 
realty.    The  parties  stipulated  to  an  extensiosi  of  the  tine 
of  trial  beyond  five  years. 

Defendant  contended  this  was  void  under  section  708 
of  the  probate  code  (our  NRS  147.090).    The  Supreme  Court 
said  it  was  unnecessary  to  dctcrnine  whether  the  five  years 
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provision  was  a  statute  of  limitation,  for  if  it  was,  baforo 
it  ran  an  administrator  could  axtond  it.   Court  renarks  that 
when  it  is  questionable  whether  an  action  against  the  estate 
is  barred  by  the  statute  of  limitations,  the  administrator 
may  enter  into  an  arrrcomcnt  compromising  the  matter  (citing 
Ko  Lucas. )    The  judgment  below  was  affirmed. 

Thin  case  is  obviously  not  applicable  to  a  money 
claim  cle(\rly  barred  by  our  statute  of  limitations,  as  in  the 
instant  case. 

In  her  brief,  appellant  claimed  that  appellee  was 
bound  by  an  admission  in  her  emswcr  to  the  effect  that  the 
Court  had  jurisdiction.    She  cited  no  authorities  or  de- 
cisions supporting  this  contention.    As  stated  before, 
there  arc  none  that  could  be  cited  by  appellant  to  support 
her  contention. 


CONCLUSION 

It  is  respectfully  submitted  that  the  complaint  on 
its  face  disclosed  that  under  Nevada  law,  the  most  that 
could  be  recovered  was  for  31  instalments  of  $150.00  each, 
aggregating  $6,450.00,  and  the  Court  did  not  err  in  dis- 
missing the  action  for  lack  of  the  jurisdictional  euacunt. 


k.  K.  Wittenberg,  Attorney  for  Appellee 


APPENDIX 
N.R.S.  11.490.   Periods  of  linitations  proscribod. 
Actions  othor  than  those  for  the  recovery  of  real  property, 
unless  further  limited  by  N.R.S.  11.203,  or  pursuant  to  Um 
Uniform  Cotiunorcial  Code,  can  only  be  comsvenced  as  folloifst 
1.   Within  six  years t 

(a)   An  action  upon  a  judgraent  or  decree  of 
any  court  of  the  United  States,  or  of  any  state  or  territory 
within  the  United  States. 


H.  K.  WITTKNBi:UG 
Ono  Ea»t  First  St. 
Pcno,  fJcvadn 
Phonoi   323-1311 


IN  TIIE  UNITED  STATES  COURT  OP  APPEALS 
FOR  THE  NIN11I  CIRCUIT 


IvOSALIE  RIGGINf., 

Appellant, 


HARGARIITT  K.  RIGGIIJS,  Executrix 

of  tho  Estate  of  LESLIE  E.  RIGGING, 

DGCoased, 


Appollno. 


No.  227S5 


CERTIFICATE  OF  ATT0R2JEY  TO  BRIEF 


I  certify  that,  in  connection  with  the  preparation  of  tnis 
brief,  I  have  cxar.ined  Rules  18,  19  and  39  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in  oy  opinion, 
the  foregoing  brief  is  in  full  conpliance  with  those  rules. 


R.  K.    WITTrNZEP-C 

R,  K,  »>ittcni:crf;,  Attorr.cy  tc 


r  h-r^ll^ 


UNITED  STAT1j;3 
COUHT  OK  APPEALS 
FOR  THE  KIKTII  aRCUIT 


MARTTl   QUCTZl   RUONA, 

Appellant, 
va. 
UNITED  STATES  OF  AMERICA, 

Appellee. 


Upon  Appeal  from  the  Judgment  of  the  United  States 
District  Court  for  th(>  District  of  Oregon 


BRIEF  FOR  THE  APPELLEE 


SiDNFiY  I.  LEZAK 

United  States  Attorney 
District  of  Oregon 


FILED 

JUL  1  9 1968 


RIQl.VRD  C.  HELGRSON 

Assistant  United  States  Attorney 

505  U.  S.  Courthouse,  P.O.  Box  71  y^M.  B.  lUCK,  CLERK 

Portland,  Oregon  97207 
Attorneys  for  Appellee 


ootfrocTS 

Couiil:et'-&LMLi'intsiit    oC   f«ictii 1 

Argoment    . .  , 4 

Conclusion    12 


CASES  CITED 

Holm  V.  United  Stater.  (C.A.  9,  1963),  329  P.  2d  44  12 

United  States  v.  Wade,  388  U.S.  218  7 


-  i 


/ 


wo.    22757 
UHITED  STATES 
COURT  OP  APPC\LS 
FOR  TIIE  NINTH  CIRCUIT 


MARTTI  QUETZI   RUOtJA, 

Appellant, 
vs. 
UNITED  STATES  OF  AMERICA, 

Appellee. 
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BRIEF  FOR  THE  APPELLEE 


COUNTER-STATEMENT  OF  FACTS 
On  Monday,  October  2,  1967,  defendant  Martti  Ruona  was  In  San 
Francisco,  California.  He  clains  he  had  been  taking  "psychadellc"  druga. 
He  was  out  of  money,  and  wanted  to  return  to  his  home  In  Seattle.  He 
had  come  down  to  San  Francisco  to  spend  the  previous  weekend  with  tvo 
"hippie"  friends  named  VSnoopy"  and  "Jlmbo".   He  went  to  the  Traveller's 
Aid  Society  in  San  Francisco  and  was  refused  a  bus  ticket.   He  was 
afraid  to  call  his  parents  because  hz   vas  on  parole  fron  a  previous  Dyer 
Act  conviction.   Since  he  vas  unable  to  obtain  a  bvs  ticket  at  Traveller's 
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irl,  he  claims  he  decided  Lo  hitchhike  home  (Tr.  69-74). 

Kuonn  clalmfl  that  at  midnight,  Monday,  October  2,   1967,  he 
rinrtod  hitchhiking  from  San  Franclico  back  Co  Seattle  Cfr^  72;.  At 
.  pproxlmatcly  the  same  hour,  a  1965  Ford  autootobile  belonging  to 
Kobcrt  R.  Seart  was  stolen  from  In  front  of  a  restaurant  in  downtown 

.11  Francisco  wliere  Mr.  Sears  had  parked  It  (Tr.  44). 

Fourteen  hours  later,  at  about  2:00  P.M.  the  next  day  (Tuesday, 
I  tobcr  3,  1967),  Mr.  Rviona  was  found  In  the  stolen  1965  Ford  on  a  lonely 
(I 'ad-end  mountnln  road  463  miles  north  of  San  Francisco  (Gov.  Ex.  11), 

:iic  three  miles  off  Oregon  coast  highway  101  Just  south  of  Bandon, 
Ornpon  (Tr.  5).  The  car  was  in  the  ditch  and  Ruona  was  trying  to  get 
it  out  (Tr.  6,  10,  22).  Three  local  residents  passed  along  the  mountain 
;  '.id  end  saw  the  car.  Two  of  them,  William  Hampton,  a  local  net/spaper 

ilesman,  and  Bcosic  Waterman,  a  local  schoolteacher.  Identified  Ruona 
from  the  witness  stand  (Tr.  16,  27).  William  Koorc,  a  rural  resident, 
(lid  not  Identify  Ruonn  in  the  courtroom  but  accurately  described  hlo  as 
a  twenty-year-old  blonde  "pimply-faced"  youth  (Tr.  7-8).   The  trial  was 
held  on  December  21,  1967,  and  these  in-court  Identifications  occurred 
about  t^x)  and  one-half  months  after  the  alleged  crime. 

Ruona  spoke  with  the  three  local  residents  who  stopped  beside 
the  stolen  automobile  on  the  mountain  road.   The  first  to  cone  along  waa 
William  Moore  at  about  2:00  P.M.,  October  3,  1967  (Tr.  5).  Moore 
offered  to  help  Ruona.  and  told  Ruona  that  he  would  be  back  in  about  an 
hour  (Tr.  7).   Mrs.  Waterman  car.c  by  about  3:00  P.M.  on  her  way  home 
from  school.   Mrs.  Waterman  described  her  conversation  with  Ruona  as 
follovv'S: 
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"Well,  thoro  was  •  ouin  in  the  front  scAt,  and 
I  ackcd  him  If  ho  hnd  had  trouble,  and  he  said  yci 
and  I  said,  could  I  get  help  for  you  and  ho  said 
he,  h-J  na  xu^r.jj ,   only   cicdll  c  rdc .   An<5  I  said 
'Well  I  can't  help  you'  and  he  told  me  that  aooia 
man  hnd  come  aiong  and  said  thnt  he  would  help 
h'im  later.  And  I  asked  him  if  I  --  if  he  thought 
that  I  could  get  around  him,  and  he  said  'Yet'." 
ar.  2A) 

V'illlnm  Hampton  stopped  about  3:30  P.M.  and  asked  Ruona  if  he  could  help 

111  III.   Ruona  replied, 

"...  that  he  had  already  sent  for  help  and  was 
looking  for  it  very  shortly."   (Tr.  11) 

A  blue  plnid  suitcase  belonging  to  Ruona  (Gov.  Ex.  6)  was  acco 

in  the  car  by  William  ll.tnipton  when  he  stopped  to  help  Ruona  (Tr.  16,  S8) . 

Ruonn  was  picked  up  by  local  police  on  Highway  101  Just  north 

:  Bandon,  Oregon,  about  two  hours  after  Hampton  talked  to  hira.   He  vaa 

(Ii  ivc-n  directly  to  Hampton's  residence  and  Hampton  promptly  identified 

In'm  (Tr.  19).   At  the  time  o£  his  arrest,  Ruona  had  in  his  possession 

the  blue  plaid  suitcase,  the  Traveller's  Aid  application  (Ex.  5),  the 

registration  certificate  for  the  stolen  automobile  wlnich  Mr.  Sears,  the 

owner,  testified  had  been  on  the  vehicle's  steering  column  (Ex.  7;  Tr.  55, 

37).   Ruona  also  had  with  hini  four  gasoline  credit  card  purchase  receipts 

(Exhibits  1,  2,  3  and  4;  Tr.  56-57).   The  automobile  registration  was 

in  Ruona's  blue  plaid  suitcase  together  with  three  of  the  gasoline  slips 

(Exhibits  1,  2  and  3),  which  showed  purchases  of  gasoline  during  the  trip 

up  the  coast  from  San  Francisco.   Exhibit  I  was  for  a  purchase  of 

gasoline  at  San  Francisco  on  October  2,  1967;  Exhibit  2  was  for  a  purchase 

of  gasoline  at  Lnytonville,  California  on  October  2,  1967;  and  Exhibit  3 

war.  for  a  purchase  of  gasoline  at  Crescent  City,  California  on  October  3, 

1967.   Both  Laytonvillc  and  Crescent  City  are  located  on  Highway  101 
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between  San  FrAnclsco  and  Bondon,  Oregon  (Cov.  Bx.  11). 

The  fourch  gatolino  slip  (Ex.  A)  was  In  Ruooa's  l«£t  Croot 
Irouucr  pocket  ulien  ho  wnii  arrested  (Tr.  56).   It  vm»  a   receipt  for  a 
purchase  o£-gaaollno  made  by  Mr.  Scars,  the  owner  of  the  stolen 
automobile,  two  months  earlier  C^r.   39),  and  shows  Hr.  Sears*  Shell 
Credit  Card  number.   After  his  arrest,  Ruona  was  detected  Crying  Co  wad 
ll  up  nnd  throw  It  away  (Tr.  57). 

KxhibLt  3  is  a  receipt  for  gasoline  purchased  at  che  Don  A. 
Johnson  Chevron  Station  ot  Crescent  City,  California,  on  October  3,  l'?67. 
This  station  is  on  lll£hw.iy  101  Just  south  of  Crescent  City  (Tr.  77). 
There  was  a  State  Tollcc  safety  check  roadblock  set  up  on  Highway  101 
on  October  3,  1967  Just  Inside  Crescent  City,  California  (Tr.  76; 
D.  Ex.  21).   Ruona  was  scon  at  this  roadblock  by  California  Highway 
Patrolmon  James  Osborn  (Tr.  78).   Ruona  himself  admitted  being  at  the 
roadblock  at  Crescent  City  (Tr.  69). 

ARGUMENT 

Defendant's  first  assignment  of  error  Is  that  the  trial  Judge 
should  have  taken  the  cnse  from  the  Jury  ot  the  close  of  the  GovemBent*s 
evidence  because  the  eyewitness  identifications  of  the  three  local 
residents  should  not  have  been  admitted,  there  was  an  overall  lack  of 
evidence  to  support  conviction,  and  the  gasoline  sales  slips  constitute 
additional  proof  in  favor  of  defendant. 

This  case  was  tried  to  a  jury.   Defendant's  trial  counsel  was 
Mr.  Cheney,  who  is  also  his  counsel  on  this  appeal.   Defendant's  trial 
counsel  was  furnished  with  suiiunaries  of  the  testimony  in  advance  of  trial 
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in  coDipllnnca  with  the  ruin  of  the  Oregon  Dlftrict  Court  roquirii^  the 
Government  lo  furnfAh  all  Government's  wltneaeee*  testlaony  to  the  dcfeodeat 
at  le/iBi  7A   hourn  in  odvance  of  trial.   Mr.  Cheney  waa  fully  appriaad 
In  advance  an  to  witnt  the  Identification  testimony  would  be  and  made 
no  pretrial  motion  to  exclude  any  of  the  identifications.  Furthcroora, 
at  the  trial,  Mr.  Cheney  made  no  objection  to  the  receiving  in  evidenca 
of  any  of  the  Identification  testimony  and  actually  cross -axaoiined  tba 
Identlf icnilon  witnesses  personally. 

Even  If  timely  objection  to  the  testimony  had  been  svicie  in 
advance  of  trlnl  or  at  the  trial  itself,  the  circumstances  Surrounding 
tiin  Identifications  make  it  clear  that  the  testimony  would  have  been 
perfectly  admissible.  Mr.  Moore  and  Mr.  Hampton  and  Mrs.  Waterman  are 
all  local  residents  of  a  sparsely  populated,  isolated  Oregon  coastal 
community.   It  Is  not  likely  that  they  would  forget  a  stranger  with  a 
distinctively  "hippie"  appearance  with  long  blonde  hair  and  a  badly 
scarred  face  carrying  a  blue  plaid  suitcase  and  driving  a  California 
automobile.  To  these  witnesses  defendant's  appearance  on  the  lonely 
mountain  dead-end  road  must  have  been  a  distinctively  impressive  apparition 
indeed.  Although  the  same  could  perhaps  not  be  said  of  a  cro%^ed  urban 
area  such  as  New  York,  Chicago  or  San  Francisco,  it  is  distinctly 
unlikely  that  more  than  one  such  individual  would  be  seen  in  the  coastal 
mountains  of  southern  Oregon  on  any  particular  afternoon  Such  as  the 
afternoon  of  October  3,-  1967. 

The  time  period  which  elapsed  from  the  date  of  the  alleged  crime 
to  trial  was  about  two  and  one-half  months.  Thus,  the  events  were  fresh 
in  the  minds  of  the  witnesses.  No  effort  was  made  by  the  GoverrtT-cnt  to 


"«hore  up"   the  recolloctlon  of  the  witnsstot  botwoon  tha  tljM  of  th«lr 
ifchig  Rtionn  and  the  trial.  There  was  no  line-up  and  no  pictures  were 
cliown  to  the  eyewltiieoses  In  order  to  affect  their  recollection.  All 
ihivc   uf  the  witnesses  saw  and  actually  conversed  with  Ruona. 

Defendant's  counsel  suggests  that  It  was  laiproper  for  the  local 
police  to  take  Ruona  hack  to  Mr.  Hampton's  house  after  they  found  hia 
on  the  highway.  However,  this  was  a  perfectly  natural  thing  to  do  in 
view  of  the  icolated  nature  of  the  convnunlty  and  the  fact  that  Mr.  HaaiptOQ 
had  seen  and  spoken  to  Ruona  only  two  hours  earlier.   It  was  only  when 
Mr.  Hampton  identified  Ruona  in  the  presence  of  the  local  police  that  be 
was  arrested.   It  would  have  been  entirely  unreasonable  to  expect  the 
local  police  authorities  to  make  their  decision  on  whether  to  hold 
Ruona  without  checking  with  any  of  the  eyewitnesses  who  had  Spoken  to 
him  just  two  hours  earlier.   It  is  also  obvious  that  any  kind  of  an 
adequate  line-up  would  have  been  impossible  to  arrange  in  that  particular 
community. 

Finally,  it  is  clear  th.it  the  identification  of  Ruona  ns    the 
indlvidunl  who  was  In  the  stolen  automobile  on  the  mountain  road  did 
not  depend  upon  the  testimony  of  the  eyewitnesses.   In  addition  to  this 
testimony,  there  was  the  fact  that  Ruona's  blue  plaid  suitcase  was  seen 
in  the  automobile  and  vas  in  his  possession  at  the  time  of  his  arrest. 
Furthermore,  Ruom  had  with  him  the  automobile  registration  which  had 
been  on  the  stoerinj;  column  of  the  stolen  automobile  and  gasoline 
purchase  slips  bearing  the  license  number  of  the  stolen  autocnobile. 
Ruona  was  able  to  advise  the  arresting  officer  that  keys  which  he  h.-d 
in  his  possession  did  not  fit  the  stolen  outoraobile  Clr.  61).   In  addition, 
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the  Jury  van   prcnculcd  with  the  lncscApabl«  fact  that  both  Che  6»tm»dMat 
and  the  stolen  automobile  travelled  over  the  *ama   route  at  the  eaae  tlae 
atnrtinc  about  midnight,  October  2,   1967,  at  San  Franciaco  and  coding 
up  Homo  fourteen  hours  later  In  the  mountains  outaide  Bandon,  Oregon. 
We  arc  fully  in  accord  with  the  cautionary  principles  expressed  in  United 
Stnton  V.  Wndc.  388  U.S.  218,  cited  by  defendant  (Appellant's  Brief,  p.  7, 
et  scv]^)  ■  However,  nothing  in  Wade  would  have  required  the  trial  court 
to  exclude  the  eyewitness  idcntlf Icatlons  under  the  circumstances  shown 
in  thlfl  case. 

Dcfendnnt  argues  that  there  was  insufficient  evidence  of  defendant's 
hnving  knowingly  transported  a  stolen  automobile  in  interstate  cooMerce 
to  take  the  case  to  the  Jury.  Defendant's  explanation  of  his  presence  in 
Bandon,  Oregon,  on  October  3,  1967,  was  that  he  had  hitchhiked  there. 
He  testified  that  he  was  returning  to  his  home  at  Seattle,  Washington 
(Tr.  73).   However,  he  did  not  explain  why  he  was  found  in  an  isolated 
mountainous  area  on  the  Oregon  coast  far  from  any  direct  route  between 
San  Francisco  and  Seattle. 

The  physical  facts  belie  defendant's  claim  of  hitchhiking.   It 
would  take  approximately  nine  and  one-half  hours  to  travel  the  463  tailcs 
between  San  Francisco  and  Bandon  at  an  average  continuous  speed  of  50 
miles  per  hour.   Defendant  was  first  seen  about  fourteen  hours  after  he 
claimed  he  left  San  Francisco.   The  jury  could  well  have  inferred  that 
it  was  inlierently  imptobable  that  a  lonely  individual  with  the  appear- 
ance of  a  "hippie"  could  have  such  success  In  hitchhiking  along  a  lonely 
coastal  highuay  in  the  middle  of  the  niglit.   Furthermore,  if  defendant 
had  been  hitchhiking  and  had  been  let  off  fifteen  miles  south  of  Bandon 


an   he  clflimcd  (Tr.  70),  he  han  not  explained  hi*  prc'enca  ttirca  ■!!«•  up 
intd  thn  tnountnlnn  on  a   dcad-ond  gravol  road.   It  it   unllk«ly  tluit  if  hm 
hnd  been  hitchhtkln)*.  with  a   suitcase,  he  would  have  walked  up  thi*  road, 
particularly  InAamuch  as  there  la  a  sign  at  the  entrance  to  the  road 
indicating  that  it  Is  a  dead-end  road  (Cov.  Ex.  10).  Defendant's  claim 
to  hnve  been  hitchhlklnQ  also  leaves  unexplained  his  possession  of 
gasoline  credit  receipts  for  the  stolen  automobile  and  the  registration 
of  the  stolen  automobile.  How  did  he  come  into  possession  of  these 
Items?  Why  did  he  have  put  them  In  his  suitcase? 

It  Is  obvious  from  all  of  the  evidence  that  Ruomi  otoic  tnc 
cnr  on  the  night  of  October  2,  1967,  in  San  Francisco  and  drove  all 
night,  arriving  In  Bandon,  Oregon,  early  the  following  afternoon.  At 
that  point  It  would  have  been  perfectly  reasonable  for  hio  to  turn  off 
the  highway  onto  a  deserted  rond  in  order  to  get  some  sleep.   In  doing 
so,  the  automobile  became  disabled  and  Ruona  abandoned  it. 

Defendant  further  argues  that  his  possession  of  gasoline  sales 
receipts  sliows  his  innocence.  We  are  at  a  Iocs  to  understand  the  logic 
of  this  argument.   It  Is  clear  that  Ruona  found  old  gasoline  receipts 
bearing  the  numbers  of  the  owner's  Chevron  and  Shell  credit  cards  in 
thn  car  and  used  these  numbers  to  buy  more  gasoline.   His  possession 
of  them  implies  his  guilt,  not  his  innocence. 

Defendant  finally  urges  that  the  case  should  have  been  with 
dra\s-n  from  the  jury  bfcc.'iuse  of  the  "uncontradicted"  testimony  of 
Dr.  Dixon  that  defendant  could  not  have  formed  specific  intent  had  he 
taken  all  of  the  drugs  he  testified  he  took  prior  to  his  being  arrested. 
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Dr.  Dixon's  tcotimony  was  ontlraly  based  upon  tha  atsuaption 

th«l  defendant  hnd  In  fnct  taken  all  of  the  drugs  tdiich  ho  clai««id  to 

have  tnkon.   Dofendaiit  testified  that  prior  to  his  bclnp  arrested,  h« 

had  taken  the  following  drugs: 

"A  I  had  consumed  approxlnvatcly  2500  silcrot'r.-'  n  of 
LSD  and  one  capsule  of  STP,  oip.ht  Ar. ; 
tablets,  Approxlmntely  six  $3  papers  c.  i.-.f.~  of 
Amphctnminu  crystal,  a  small  amount  of  Opium,  and 
a  little  Morphine.   A  half  a  grain  of  Horphloa. 

Q  Do  you  know  the  strength  of  the  Aaphetasilne  Cablats? 

A  Any^^-hcrc  between  fifteen  and  twenty-five  nllllgraakS." 
CTr.  69) 

Dr.  Dixon  testified  that  the  amount  of  drugs  which  Ruoaa  claiaed  he  hod 

taken  wns 

"some  ten  times  the  average  dose  .  .  .  for  producing 
psychotic  experiences  in  any  individual  .  .  ."  (tr.  82) 

Dr.  Dixon,  after  some  hedging,  testified  that  an  individual  who  had 

token  this  quantity  of  drugs  would  in  effect  be  visually  blind  (Tr.  88). 

Dr.  Dixon  testified  that  there  have  been  no  human  volunteers  to 

test  the  effect  of  such  a  dose  of  these  "psychedelic"  drugs.   However, 

he  indicated  that  a  dose  slightly  above  normal  had  been  found  in  the  only 

experiment  knov^Ti  to  him  to  have  been  fatal  to  an  elephant  (Tr.  88-89,  93). 

Dr.  Dixon  testified  that  the  dosage  which  killed  the  elephant  was 

"sHchtly"  above  what  he  understood  to  be  the  "normal"  dose  (Tr.  90-91). 

It  was  obvious  to  the  Jury  from  Dr.  Dixon's  testimony  that  if  Ruona  had 

actvially  taken  all  of- the  drugs  he  claimed  to  have  taken,  he  would  have 

been  blind,  physically  disabled,  and  probably  dead.   In  actual  fact, 

Ruona  had  been  able  to  travel  from  San  Francisco  to  Bandon,  Oregon,  and 

had  vhat  he  claimed  to  be  a  very  clear  recollection  of  the  trip.   He 


9  - 


clnluiod  to  rccnll  ihnl  ho  wa«  outside  of  San  FrancUco  boforo  twalva 
o'clock  nildnighc  October  2,   1967  (Tr.  72).  He  cl«l»ed  to  havo  rocellod 
bulng  with  two  "hippie'*  friends.  He  recalled  ettempting  to  borrow 
moucy  from  Traveller's  Aid  Society  and  even  recalled  in  detail  a  converM* 
tion  he  hod  with  the  Indy  there  (Tr .   73).  He  clelned  that  he  got  •  ride 
on  the  other  side  of  the  Golden  Catc  Bridge  near  Mill  Valley,  California. 
\\c   even  rccallcr)  thnt  the  eutomobilo  was  a  1958  Chevrolet  (Tr.  70).  He 
rccnllcd  being  In  Crescent  City,  California,  on  October  3,  1967,  and 
dmcrlbcd  in  dctnil  seeing  the  State  Police  safety  roadblock  which  had 
beun  set  up  tlicrc  (Tr.  69).  11c  claimed  to  hnvc  recalled  being  let  off 
"about  13  miles  south"  of  Bnndon  and  claimed  to  have  gotten  a  ride  Into 
Bnndon  with  "three  fishermen"  (Tr.  70).   He  stated  that  he  was  apprehended 
ajtproxJnatcly  seven  miles  north  of  Bandon,  Oregon  Crr.71),  although  be 
admitted  th.it  he  had  never  been  in  the  Bandon  area  previously  (Tr.  74). 
Despite  the  clear  recollection  which  he  claimed  to  have  of  all  of  these 
events,  he  denied  having  any  recollection  of  the  stolen  1965  Ford  (Tr.  71). 

It  was  also  clear  from  the  testimony  of  the  eyewitnesses  that 
defendant  was  able  to  talk  coherently,  perceive  the  predicament  which 
he  vas  In,  endeavor  to  get  the  car  out  of  the  ditch,  and  recall  for 
Mr.  Hampton  and  Mrs.  Watcmian  that  Mr.  Moore  had  come  by  and  offered  to 
come  back  and  help  him.   Mrs.  Waterman  observed  his  condition  in  the  car 
and  testified  when  asked  about  his  condition  that 
"He  seemed. all  right  to  me."   (Tr.  26) 

Ruona  was  in  sufficient  possession  of  his  faculties  to  steal  the 
automobile's  registration  certificate  and  hide  it  in  his  suitcase.   He 
also  was  sufficiently  aware  of  the  trouble  he  vas  in  to  attcopt  to  throw 
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Away  the  gasoline  credit  >llp  wtiich  ho  hnd  uood  to  purchac*  saaolln«  oa 
Mr.  ScArs'  credit  card  number  (Tr.  57).  Ho  was  •ufflclcotly  «v«r«  to 
•dvlac  the  arrcAtlng  officer  tliAt  keys  \/hlch  he  had  with  hi«  did  not 
fit  tlic  stolen  car  Cr.  61).   It  is  obvioua  that  he  was  awaro  oC  the  v^:.- 
Inc  and  use  of  a  credit  card  receipt  and  was  able  to  purchase  gasollno 
using  the  receipt  without  the  credit  card  itself.   During  his  comrorsatioo 
with  Mia.  V/atcrmnn  he  odviscd  her  that  he  had  "no  money,  only  credit 
eard6"Cr'"-  2A),   At  the  time  of  his  arrest  he  had  placed  the  three 
credit  card  invoices  which  evidenced  his  purchases  of  gasoline  at 
San  Francisco,  Lnytonvillo  and  Crescent  City  (Exhibits  1,  2  and  3)  In  his 
suitcase.   However,  he  still  had  with  him  in  his  trousers*  pocket  the 
purchase  receipt  (Ex.  A)  vhich  had  been  signed  by  Mr.  Sears  two  SK>nths 
earlier  which  ho  had  been  using  to  purchase  gasoline. 

It  was  perfectly  obvious  from  the  combined  testimony  of  Ruona  and 
of  Dr.  Dixon  that  Ruonn  could  not  have  had  the  quantity  of  drugs  which 
he  claimed  to  have  had.   Even  his  purported  recollection  in  detail  of  the 
exact  quantities  of  these  drugs  belies  his  claim  that  he  took  then  for  If 
he  had  taken  them,  he  would  not  have  been  in  any  condition  to  have  such 
an  exact  recollection  of  the  dosage.   In  any  event,  it  is  clear  fro»  the 
corroborating  physical  circumstances  and  actions  of  Ruona  during  the 
time  of  the  offense  that  he  was  in  sufficient  possession  of  his  faculties 
and  aware  of  his  svirroundings  and  predicament  to  behave  In  a  normal  suinncr. 

With  the  testimony  in  this  posture,  the  trial  Judge  was  not 
required  to  withdraw  the  case  from  the  jury.   It  is  well  established  that 
a  jury  is  not  bound  by  the  testimony  of  a  defendant's  doctor.   They  are 
entitled  to  disregard  it  completely  if  they  do  not  believe  the  tcstiiaony 
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dcJ. ^   .,-'»  wl'ich  it   If  baaod.     figlfl  v.  Unttcd  SUf i   (C.A,    ^     i^av, 

OONaUSIOM 

The  evidence  clearly  established  that  Ruona  stol*  the  autoaobllc 

fucfltlon  at  San  Francisco,  California,  on  the  night  of  October  2, 

1,   nnd  drove  It  to  Dnndon,  Oregon,  whore  he  was  found  in  it  and 

rehcndcd. 

The  Judgment  of  conviction  should  be  affirmed. 

Respectfully  subnltted, 

SIDNEY  I.  LEZAK 

United  States  Attorney 
District  of  Oregon 

RICHARD  C.  HELCESOH 

Assistant  United  States  Attorney 
Attorneys  for  Appellee 

I  certify  thnt,  in  connection  with  the  preparation  of  this  brief, 
ivc  examined  Rules  18,  19  and  39  of  the  United  States  Court  of  Appeals 
the  Ninth  Circuit,  and  that,  in  my  opinion,  the  foregoing  brief  Is 
Full  compliance  with  those  rules. 
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I 

QUESTIONS   PRESENTED 

1.  Is  Title  21.   United  States  Code.   5174  uncon- 

stitutional,  in  that: 

(A)  the  provision  referring  to  "unexplained 
possession  of  a  narcotic  drug  is  sufficient 
evidence  to  authorize  a  conviction"  shifts 
and  changes  the  burden  of  proof? 

(B)  the  provision  referring  to  "unexplained 
possession  of  a  narcotic  drug  is  sufficient 
evidence  to  authorize  a  conviction" 

1. 


deprived  defendant  of  hi*  right  to  silence  7 
(C)         the  phrase  "to  the  satisfaction  of  the  jury" 

is  uncertain? 
(I))         this  section  deprived  defendant  of  his  right 

to  equal  protection  of  the  law? 
(E)         there  is  no  rational  connection  between  the 
fact  proved  (possession  of  heroin)  and  the 
facts  presumed  (knowledge  of  illegal  im- 
portation)? 

2.  Did  the  fact  that  the  defendant's  prior  felony  con- 
viction for  selling  heroin  was  brought  out  deprive  the  defendant 
of  due  process? 

3.  (A)  Was  the  limitation  imposed  by  the  court  on 

the  permissible  scope  of  examination  by 
defense  counsel  of  William  Davis,  a  denial 
to  the  defendant  of  his  right  to  confront  a 
witness  against  him  so  as  to  violate  the 
defendant's  Sixth  Amendment  rights? 
(B)  Did  the  court  err  in  refusing  to  allow  the 

defendant  to  treat  Mr.   Davis  as  a  hostile 
witness  and  question  him  as  if  he  were  on 
cross  examination? 

4.  Is  the  Government's  failure  to  disclose  the  iden- 
tity of  the  informant  prior  to  trial  a  violation  of  the  defendant's 
Sixth  Amendment  rights? 


II 

STATEMENT  OF  FACTS 

On  June  6,   1967.  one  William  Jackson  was  employsd  as 
an  agent  for  the  Federal  Bureau  of  Narcotics  (R.  T.   58].- 

On  June  6,   1967,  Mr.   Jackson  met  for  the  first  time,  the 
defendant  LONZO  NUTTER  (R.T     59].     Mr.  Jackson  was  intro- 
duced to  the  defendant  by  one  Bill  Davis,  an  informant  for  the 
Federal  Bureau  of  Narcotics,  at  the  home  of  Mr.   Davis  (R.T. 
60], 

Shortly  after  the  introduction,  Agent  Jackson  and  the 
defendant  proceeded  to  the  kitchen  of  Mr.   Davis'  house,  where 
Agent  Jackson  asked  the  defendant,   "What  have  you  got?"    The 
defendant  removed  a  small  package  wrapped  in  tinfoil  from  his 
pocket  and  handed  it  to  Agent  Jackson,  who  then  opened  the  pack- 
age.    Agent  Jackson  observed  the  contents  of  the  package  to  l>e 
two  condoms,   each  of  which  contained  a  quantity  of  tan  powder 
[R.T.   60.   61].     These  two  condoms  were  part  of  Government's 
exhibit  No.    IB  introduced  into  evidence  (R.T.   77J. 

Agent  Jackson  said,   "It  looks  all  right.     How  much  do 
you  want  for  it?"    The  defendant  replied,   "It's  a  good  half -ounce. 
I  want  $350.  00.  " 

Agent  Jackson  then  stated,    "Well,   I  don't  have  that  much 


1/  "R.  T.  "  refers  to  Reporter's  Transcript. 
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monoy.  I  can  pay  $345.  00  for  it.  "  Wh«r«upon  the  defendant 
jresponded,  "All  right.  I  will  let  you  have  it  at  thia  time  for 
$345.00.  "    (R   T.    61). 

Agent  Jackson  retained  poaseaaion  of  the  two  condoma 
and  gave  the  defendant  $345.  00.     Jackaon  then  aaid.   "I  need  some 
more  stuff  in  a  few  days"  and  the  defendant  replied  that  he  was 
"alwaya  available  and  always  had  atuff",  and  that  Agent  Jackson 
should  get  in  touch  with  Bill  Davis  who  would  know  how  to  reach 
him  (R.  T.    61). 

On  June  12,    1967,  Agent  Jackson  once  again  met  with  the 
defendant.     This  meeting  took  place  in  front  of  543  Crocker 
Street,   Los  Angeles  [R.  T.   67).     When  Agent  Jackson  arrived  at 
this  location,  the  defendant  then  entered  the  vehicle  in  which  Mr. 
Davis  was  driving  and  Agent  Jackson  was  a  passenger  [R.T.   68]. 
Agent  Jackson  asked  the  defendant  what  he  had  and  the  defendant 
replied  that  he  had  three  ounces  for  which  he  wanted  $1050.00. 
Agent  Jackson  said  that  this  was  a  lot  of  money  and  that  he  first 
would  have  to  see  what  he  was  buying  [R.T.    68,   69). 

The  defendant  then  left  the  vehicle  and  after  a  short  while 
returned,  and  once  again  entered  the  vehicle  where  he  handed 
Agent  Jackson  a  box  [R.  T.    69).     Agent  Jackson  opened  the  box 
and  removed  six  condoms,   each  containing  q  quantity  of  a  tan 
colored  powder  [R.T.    64).    These  six  condoms  were  introduced 
into  evidence  as  Government's  Exhibit  Number  2  [R.T.   82). 

After  observing  the  contents  of  the  condoms,   Agent 
Jackson  said.    "It  looks  all  right,   but  I  couldn't  pay  $1050.  00  for 
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It.  "    The  defendant  Inquired,   "What  could  you  do?"   Agent 
Jackson  stated,   "About  $900.  00  Is  the  best  I  can  pay  for  U" 
[R.  T.   69].     This  was  agreeable  to  defendant  and  Agent  Jackson 
then  explained  that  he  did  not  have  that  much  money  with  him  and 
that  he  would  have  to  go  to  his  bank  to  get  the  money  [R.T.   69). 

Agent  Jackson,  the  defendant,  and  Mr.   Davis  proceeded 
to  Jackson's  bank  at  9th  and  Main  Streets,   Los  Angeles,  where 
the  defendant  was  arrested  after  Agent  Jackson  gave  a  pre- 
arranged signal  to  other  narcotics  agents  who  were  on  sur- 
veillance.    Incident  to  the  arrest,  the  defendant  was  searched 
and  the  six  condoms,   introduced  into  evidence  as  Government's 
exhibit  Number  2B  [R.T.   82),  were  found  in  the  defendant's 
pocket  (R.  T.   80). 

At  no  time  did  the  defendant  request  or  obtain  from  Agent 
Jackson  an  order  on  a  form  issued  for  the  purpose  of  selling 
heroin  by  the  Secretary  of  the  Treasury    (R.  T.   73). 

The  contents  of  the  condoms  in  Government's  exhibits 
One  and  Two  were  analyzed  and  determined  to  contain  heroin 
[R.T.    104). 

Mr.  William  Davis  had  been  arrested  for  violating  the 
Federal  Narcotic  Laws  in  December  1966  [R.  T.  147),  but  had 
not  been  prosecuted  as  yet  [R.  T.    154). 

Counsel  for  defendant  sought  to  inquire  into  the  details 
of  the  narcotic  offense  for  which  Mr.   Davis  was  arrested  and 
was  precluded  from  doing  so  by  the  court.     The  court  ruled  that 
"materiality  is  the  key  issue;  and  I  can't  see  where  the  details 
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of  this  offense  are  material.  "    [R.  T.    149). 

The  defendant  took  the  stand  and  testified  in  his  own  be* 
half  [R.  T.    163).     On  cross  examination,  the  defendant  was  asked 
if  he  had  ever  been  convicted  of  a  felony  involving  narcotics  (R.T. 
178].     A  stipulation  was  then  entered  into  that  in  1959,  the  defend- 
ant was  convicted  of  willfully,  unlawfully  and  feloniously  selling, 
furnishing  and  giving  away  a  narcotic,   to  wit,   heroin  [R  T.    179. 
180). 

An  objection  had  been  raised  by  defendant  to  tne  Govern- 
ment's inquiry  as  to  the  nature  of  the  felony.     However,  the  ob- 
jection was  overruled.     The  court  pointed  out  that  the  defense 
indicated  they  would  rely  on  entrapment  and  that  in  view  of  this 
defense  "the  prior  conviction  of  a  felony  may,   wholly  apart  from 
its  impeachment  admissibility,   have  relevance  and  materiality.  " 
The  court  indicated  that  when  entrapment  is  raised  the  jury  must 
consider  facts  relating  to  the  defendant's  disposition,  willingness 
to  commit  the  crime,   or  whether  he  was  induced  or  persuaded 
[R.T.    133). 


Ill 

ARGUMENT 


TITLE   21.    UNITED  STATES  CODE,    SEC 
TION    174   IS  CONSTITUTIONAL 


A.  The  provision  which  reads  "...   unexplained 
possession  of  a  narcotic  drug  is  sufficient  evidence  to  authorize 
a  conviction  ..."  does  not  shift  or  change  the  burden  of  proof. 

The  statute  and  the  presumption  merely  have  the  effect 
of  shifting  to  the  defendant  the  burden  of  going  forward  with  evi- 
dence,  i.  e.  with  his  defense.     The  burden  of  proof  is  always 
with  the  Government  to  prove  the  defendant's  guilt  beyond  a 
reasonable  doubt. 

Roviard  v.    United  States, 

353  U.S.    53,   63  (1957); 
Chavez  v.    United  States,   343  F.  2d  85 

(9th  Cir.    1965); 
Gonzalez  v.    United  States.    162  F.  2d  870 
(9th  Cir.    1947). 

B.  The  provision  which  reads  "...   unexplained 
possession  of  a  narcotic  drug  is  sufficient  evidence  to  authorize 
..."  does  not  deprive  the  defendant  of  his  Fifth  Amendment 
right  against  self-incrimination.     The  defendant's  right  to  remain 
silent  is  not  infringed  upxjn. 

The  defendant  is  neither  required  nor  forbidden  to  testify 
by  Title  21,    United  States  Code.    §174.     The  argument  that  this 


section  violates  the  defendant's  Fifth  Amendment  rights  has  b#«n 
repeatedly  rejected  for  many  years.     Indeed  in  Yee  Hem  v.   United 
States.   268  U.S.    178,   185  (1925).  the  Supreme  Court  held: 
"The  point  that  the  practical  effect  of 
the  statute  creating  the  presumption  is  to  compel 
the  accused  person  to  be  a  witness  against  himself 
may  be  put  aside  with  slight  discussion.     The  statute 
compels  nothing.     It  does  no  more  than  to  make 
possession  of  the  prohibited  article  prima  facie  evi- 
dence of  guilt.     It  leaves  the  accused  entirely  free 
to  testify  or  not  as  he  chooses.     If  the  accused 
happens  to  be  the  only  repository  of  the  facts 
necessary  to  negative  the  presumption  arising 
from  his  possession,  that  is  a  misfortune  which 
the  statute  under  review  does  not  create  but  which 
is  inherent  in  the  case.     The  same  situation  might 
present  itself  if  there  were  no  statutory  presumption 
and  a  prima  facie  case  of  concealment  with  know- 
ledge of  unlawful  imp>ortation  were  made  by  the  evi- 
dence.    The  necessity  of  an  explanation  by  the 
accused  would  be  quite  as  compelling  in  that  case 
as  in  this;  but  the  constraint  upon  him  to  give  tes- 
timony would  arise  there,  as  it  arises  here,   simply 
from  the  force  of  circumstances  and  not  from  any 
form  of  compulsion  forbidden  by  the  Constitution.  " 
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In  United  Statea  v.   Galney.   380  U.S.   63.   70(1965).  th« 
District  Court  instructed  the  jury  regarding  the  statutory  pro- 
visions authorizing  the  inference  of  guilt  from  the  defendant's  un- 
explained presence  at  a  still  site  in  a  case  where  the  defendant 
was  convicted  of  Illegal  possession  of  a  still.     The  Circuit  Court 
held: 

"We  do  not  consider  that  the  single  phrase 
'unless  the  defendant  by  the  evidence  in  the  case  and 
by  proven  facts  and  circumstances  explains  such 
presence  to  the  satisfaction  of  the  jury'  can  be 
fairly  understood  as  a  comment  on  the  petitioner's 
failure  to  testify.  " 

In  Orojio-Vaaquez  et  al.    v.    United  States.   344  F.  2d  827 
(gth  Cir.    1965),  the  court  pointed  out  that  the  contention  that  the 
provision  in  Title  21,   United  States  Code,   $174  requiring  the 
defendant  to  explain  possession  of  narcotics  is  unconstitutional 
and  violates  the  defendant's  Fifth  Amendment  rights  against  self- 
incrimination  had  been  repeatedly  held  to  have  been  without  merit. 
See  also: 

Brown  V     United  States.    370  F.  2d  374  (9th  Cir. 

1963); 
Agobian  v.    United  States.    323  F.  2d  693  (9th  Cir. 

1963); 
Cellino  v.    United  States.   276  F.  2d  941  (9th  Cir 
1960); 


¥••  H»tn  V.  Unif  d  Staf .  supra. 

C.  The  phraaa  "to  the  aatisfaction  of  the  Jury"  ia  ooc 
unconstitutional  becauae  of  uncertainty  or  vaguenesa.    Thia  phraae 
ia  not  unconatitutlonal  on  the  grounda  aaaerted  that  the  jury  la 
authorized  to  adjudge  ita  aatlafaction  of  an  explanation  given  upon 
its  own  whim  or  reaaon  without  any  atandard  or  meaaurement  and 
thus  unlawfully  delegatea  a  legialative  function. 

In  Gonzalez  v.   United  Statea,  aupra  at  871,  the  court  held 
that: 

"...   satisfaction  of  the  jury,  aa  to  the 
explanation,  turns  upon  whether  or  not  the 
possession  was  within  the  exceptions  provided 
in  the  statutes.     The  standard  is  plainly  set 
forth.  " 

See  also: 

Brown  v.    United  States,   supra, 
Chavez  v.    United  States,    supra. 

D.  This  section  does  not  deprive  the  defendant  of  his 
right  to  equal  protection  of  the  law.     As  previously  cited.  Title 
21,   United  States  Code,  has  consistently  been  held  to  be  con- 
stitutional.    It  is  respectfully  submitted  that  there  is  no  merit  to 
the  defendant's  contention  that  by  virtue  of  the  statute  and  the  pre- 
sumption he  is  deprived  of  equal  protection  in  that  he  must  prove 
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or  explain  to  the  aatisfactlon  of  th«  jury. 

E.  There  is  a  rational  basis  between  the  fact  proved 

(possession  of  heroin)  and  the  fact  presumed  (knowledge  of  Illegal 
Importation).     The  Supreme  Court  of  the  United  States,  as  well 
as  the  Ninth  Circuit,   has  repeatedly  held  that  there  is  a  rational 
basis  for  the  statutory  presumption  in  Title  21.  United  States 
Code,   $174  and  that  this  presumption  does  not  violate  the  defend- 
ant's constitutional  rights. 

Yee  Hem  v.    United  States,  supra; 

United  States  v.  Gainey.   supra; 

Ramirez  v.    United  States,   350  F  2d  306  (9th  Cir. 

1965), 
Pool  V.    United  States,   344  F.  2d  943  {9th  Cir. 

1965); 
Morales  v.    United  States,    344  F.  2d  846  (9th 
Cir.    1965). 


II. 


IT    WAS   Nfrr    REVERSIBI  K    KHROR    FOR   THE 
THIAL  COI  RT   TO  ALI.<  ;    FACT  OF 

PRIOR    CONVICT!f>N'^      I.V;,.,    li     FOR  THE 
SAME   TYPE   OI  I  TO   BE    I'SED  TO  IM- 

PEACH THE   DEI  i^M^.w NT'S  CREDIBIUTY. 


Defendant  contends  that  informing  the  jury  that  he  pre- 
viously had  been  convicted  for  selling  heroin  was  so  prejudicial 
as  to  deny  him  due  process  of  law. 

There  is  little  doubt  that  from  the  time  that  the  defendant 
first  claimed  he  was  "framed"  by  an  informer  and  a  narcotics 
agent  [R.  T.    32]  and  defense  counsel  opened  argument  by  stating 
"the  defense  is  one  of  entrapment"  (R.T.   56],   through  the  exam- 
ination of  the  allegedly  entrapping  informant  (RT-    146-164].  and 
cross  examination  of  the  narcotics  agent  [R.  T.   82-92],  the  pre- 
sentation of  Dr.   Mittman  to  testify  to  the  allegedly  easily  overborne 
weak  will  of  the  defendant  [R.  T.    125.    127-29],  and  through 
defendant's  own  testimony  (R.  T.    164-75).   the  defense  wholly  re- 
volved around  the  issue  of  entrapment.     In  this  context,  and  in 
line  with  the  government's  burden  of  proof  on  the  entrapment 
issue,   the  prior  conviction  was  admitted  [R.  T.    131-134) 

Once  the  defense  raises  the  entrapment  issue,  the  govern- 
ment may  conduct  a  searching  inquiry  into  the  defendant's  past 
in  order  to  show  predisposition  of  the  defendant  for  this  illegal 
type  of  behavior  and  the  attendant  reasonableness  of  the 
government's  activities.     Sherman  v.    United  States.    356  U.S.   369 
(1958);  Sorrells  v.    United  States.   287  U.S.  435  (1932).     There  is 
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no  queition  but  that,  not  only  was  the  prior  conviction  for  aaU 
of  heroin  admiaaible  aa  atrong  evidence  of  predlapoaltlon  to 
commit  auch  acta,  but  the  government  waa  under  an  affirmative 
duty  to  preaent  thia  type  of  evidence  or  rlak  acquittal  baaed  on 
entrapment.     See  Notaro  v.    United  Statea,   363  F.  2d  169  (9th 
Cir.    1966). 

Defendant 'a  trial  counael  placed  hia  faith  In  the  entrap- 
ment iaaue.     Since  the  defendant  apparently  denied  willful  connec- 
tion with  narcotics  and  hardly  showed  government  importuning 
[R.  T.    186-190].   it  became  evident     at  the  end  of  the  preaentation 
of  evidence  that  this  defense  was  not  very  propitious.     Neverthe- 
less,  prompted  by  defense  counsel's  argumenta.  the  trial  judge 
agreed  that  the  entrapment  instruction  should  be  given  [R.  T.   213). 
Soon  after  this  ruling,  defendant's  counsel  stated: 

"To  tell  you  the  truth,  your  Honor,  the 
way  this  case  has  developed  and  the  way  the  evi- 
dence has  come  in,   I  am  not  totally  convinced  that 
the  --  and  I  know  this  is  going  to  sound  funny  -- 
entrapment  instruction  should  be  given  at  all. 

"I  have  had  time  to  think  about  it,  and  I 
have  reflected  about  it;  and  you  have  had  time  to 
think  about  it  and  change  your  mind  the  other  way. 
But  the  more  I  think  about  it  --  .    .    . 

"Well,   I  will  tell  you  --  and  I  am  being 
very  frank  with  the  court,  and  also  with  Mr.   Gargaro 
--  I  feel  that  the  previous  felony  conviction  for 
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■«lling  heroin,   if  it  is  con«id«r«d  by  the  jury 
on  anything  except  the  defendant's  credibility.  I 
think  it  ia  going  to  completely  destroy  any  case 
that  we  have  presented.     And  I  am  not  sure  in 
my  own  mind  that  the  entrapment  instruction  is 
that  helpful  to  the  defendant  under  the  facts  as 
they  came  out.    Very  frankly.  I  am  going  to 
argue  knowledge.     I  am  not  planning  to  argue 
entrapment  at  all. 

"THE  COURT:    Then  you  are  up  against 
a  decision  to  make,  and  that  is  whether  to  with- 
draw the  request  for  an  entrapment  instruction.  " 
[R.T.    215-216). 

The  defense  counsel  then  requested  the  court  not  to  give 
the  entrapment  instruction  [R.T.   217).     The  court  complied, 
noting  that  the  prior  conviction  would  now  have  effect  only  on  the 
issue  of  credibility,  a  proposition  to  which  defense  counsel  ex- 
pressed agreement  (R.  T.   21.   220). 

Although  defense  counsel  earlier  had  objected  to  admitting 
evidence  that  the  prior  conviction  was  for  the  sale  of  heroin,  the 
changed  complexion  of  the  case,   prompted  by  defense  counsel, 
compelled  the  judge  to  assess  this  question  in  the  entirely  different 
context  of  the  case  without  the  entrapment  issue.     Oefense  counsel's 
agreement  with  the  judge's  decision  militates  for  a  finding  that  no 
timely  objection  was  made. 
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Once  the  defendant  takes  the  stand,  the  fact  of  his  prior 
convictions  may  be  used  to  impeach  his  credibility.    See  Spencer 
V.   Texas.   385  U.S.   554(1967). 

Recently  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia  circuit  enunciated  what  has  become  probably  the 
strictest  rule  among  the  circuits  on  admissibility  of  prior  con- 
victions.    Luck  V.    United  States.   348  F.  2d  763  (D.  C   Clr.    1965). 
Luck  held  that  the  court  is  not  required  to  always  allow  impeach- 
ment by  prior  convictions.     Rather,  sound  Judicial  discretion 
must  be  applied  to  weigh  the  prejudicial  effect  of  impeachment 
against  the  probative  relevance  of  the  prior  conviction  to  the  issue 
of  credibility;  a  discretion  that  "is  to  be  accorded  a  respect 
appropriately  reflective  of  the  inescapable  remoteness  of  appel- 
late review.  "    348  F.  2d  at  769.     Subsequent  to  Luck,  that  court 
interpreted  the  applicable  rule  to  mean  that  for  the  trial  court  to 
disallow  a  prior  conviction  the  court  must  find  that  the  prejudice 
"far  outweighs"  the  probative  value.     Gordon  v.    United  States. 
383  F.  2d  936.    939  (D.C    Clr.    1967). 

Thus,   even  under  the  strict  rule,    it  is  at  least  a  matter 
of  judicial  discretion  to  allow  impeachment  by  prior  convictions. 
That  this  impeachment  is  prop)er  is  well-established  in  this  Court. 
Singleton  v.   United  States,   381  F.  2d  1 ,  4  (9th  Cir.  ).  .  cert,   denied 
389  U.S.    1024  (1967);  Helberg  v.    United  States.    365  F.  2d  314.   316 
(9th  Cir.    1966).   cert,    denied  385  U.  S.    1010  (1967);  Bohol  v. 
United  States.   227  F.  2d  330.    331  (9th  Cir.    1955);  Shockley  v. 
United  States.    166  F.  2d  704.    717  (9th  Cir.  ).   cert,   denied  334 
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U.S.   850(1948);  United  States  v.   CianToa.    191  F.  Supp.   924. 
927  (N.  D.   Cal.    1961),  affd  322  F.  2d  948  (9th  Cir.   1903). 

Applying  the  rules  on  impeachment  to  this  case,  defend- 
ant's contentions  must  fail,  even  under  the  strict  view  of  ad- 
missibility.     Thus,   in  a  case  where  the  entrapment  defense  fell 
through  at  the  end  of  the  evidence  and  the  Judge  ruled  that  several 
prior  narcotics  convictions  were  admissible  to  impeach  a  defend- 
ant in  a  narcotics  case,  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  circuit  upheld  the  trial  judge's  exercise  of 
discretion.     Brooke  v.   United  States,   385  F.  2d  279  (D.  C  Cir. 
1967).     And  the  fact  that  the  prior  conviction  was  for  the  same. 
or  almost  the  same  offense  as  the  one  at  trial  does  not  preclude 
its  admissibility  to  impeach.     See  Williams  v.   United  States.   394 
F.  2d  957  (DC.   Cir.    1968)  (robbery);  Gordon  v.   United  States. 
supra  (robbery);  Brooke  v.   United  States,  supra  (narcotics). 
Beam  V.    United  States.   378  F.  2d  937  (5th  Cir.    1967)  (Possession 
of  non  tax-paid  whiskey).     And  impeachment  by  similar  prior  con- 
victions has  long  been  allowed  by  this  court.     Bohol  v.   United 
States,   supra  (narcotics);  Shockley  v.    United  States,   supra 
(murder);  Cisneros  V.    United  States,   supra  (narcotics). 

Nor  does  the  fact  that  the  acts  were  remote  in  time  al- 
though a  factor  to  consider,   preclude  the  exercise  of  this  discretion. 
Palumbo  v.   United  States.   401  F.  2d  270  (2d  Cir.    1968)  (several 
crimes  extending  back  38  years);  United  States  v.    Plata .   361  F.  2d 
958  (7th  Cir.  ).   cert,   denied  385  U.  S.   841  (1966)  (eleven-year  old 
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conviction);  United  Sutei  v.   Bell.   351  F.  2d  868  (6th  Cir.    196S). 
cert,  denied  383  U.  S.  947  (196  )  (twenty-year  old  conviction). 
Thus,   In  the  present  case,  an  eight -year  old  convictions  admission 
could  hardly  have  equated  with  an  abuse  of  discretion. 

In  a  case  such  as  this,  which  even  the  defense  counsel 
eventually  posed  as  simply  raising  the  issue  of  credibility  (R.  T. 
225-26,  231],  it  is  especially  compelling  that  all  avenues  be  ex- 
plored which  would  shed  light  on  which  of  the  witnesses  was  to  be 
believed.  See  Palumbo  v.  United  States,  supra,  at  274,  Brooke 
V.  United  States,  supra,  at  280;  Gordon  v.  United  States,  supra. 
at  941. 


THE   COURT'S   LIMITATION  ON  THE  SCOPE 
OF   EXAMINATION   BY   DEFENSE   COUNSEL 
OF    WILLIAM   DAVIS   DID  NOT   DENY  THE 
DEFENDANT  ANY   CONSTITUTIONAL  RIGHT. 


A.  Mr.    William  Davis,   the  Government  informer  m 

the  instant  case,  was  called  as  a  witness  by  the  defense  (R.  T. 
146].     Mr.   Davis  testified  that  he  had  been  arrested  in  Decemt>er, 
1966,  for  a  narcotic  offense  (R.T.    147].     Defense  counsel  asked 
Mr.   Davis  to  relate  what  had  occurred  that  caused  him  to  be 
arrested.     The  court  then  interp>osed  its  own  objection  [R.T.    147]. 

In  a  discussion  at  the  bench  outside  the  presence  of  the 
jury  there  was  mention  of  the  witness'  right  to  silence  regarding 
a  pending  case  against  him.     More  significantly  however,   is  the 
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fact  that  the  court  stated  such  an  inquiry  was  immaterUl  (R.T. 
148].     The  court  aaid,   "I  have  a  real  problem  about  the  Immater- 
iality of  that  detail  .    .    .   "    (R.T.    149). 

When  counsel  for  the  defendant  asserted  that  his  client  was 
being  prejudiced  due  to  the  court's  intent  to  protect  the  rights  of 
the  witness,  the  court  pointed  out  with  reference  to  the  circum- 
stances that  led  to  the  arrest  of  Mr.   Davis:    "The  immateriality 
is  the  key  issue  and  I  can't  see  where  the  details  of  this  offense 
are  material.  "    [R.T.    149). 

It  is  clear  that  this  situation  is  merely  the  court's  imposing 
its  own  objection  on  the  basis  of  the  line  of  questioning  being  im- 
material.    In  so  doing  there  was  no  infringement  of  any  sort  on 
any  constitutional  right  of  the  defendant. 

The  ruling  on  the  material  or  immaterial  nature  of  evidence 
is  within  the  discretion  of  the  court.     The  court  will  be  reversed 
only  if  there  is  an  abuse  of  discretion.     Mima  v.   United  States. 
254  F.  2d  654  (9th  Cir.    1958);  Wilson  v.   United  States.   250  F.  2d 
312  (9th  Cir.    1958). 

Mims  V.    United  States,   supra,  was  a  case  involving  the 
sale  of  heroin  in  which  the  District  Court  curtailed  the  questioning 
of  a  witness.     On  appeal  the  Circuit  Court  held  (P.   658): 
"The  District  Court's  refusal  to  permit  the 
defendant  to  'try'  the  Reverend  Mr.    Powell,  a 
police  informant,  because  Mims  was  supposedly 
unhappy  in  engaging  in  business  with  him,   is 
alleged  to  be  fatal  error  requiring  reversal  of 
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defetm.iiit  H  I  uiivw  t jiiri. 

"We  think  not.     Defendant  was  permitted 
to  tell  his  'valid  reason'  as  to  why  he  went  to  the 
premises  where  the  sale  took  place.     Mr.   Powell 
was  present  in  the  courtroom  at  the  request  of  the 
Government,  though  not  called  as  a  Government 
witness.     Defendant  could  have  called  him  had  he 
desired.     The  discretion  of  a  trial  court  is  large 
as  to  how  and  when  bias  may  be  proved  and  what 
collateral  evidence  is  material.     (Emphasis 
We  do  not  think  the  trial  court  abused  that 
discretion  .    .    .    *' 

The  instant  case  involves  nothing  more  than  the  court 
properly  exercising  its  discretion  in  ruling  that  the  intended  line 
of  questioning  directed  to  Mr.    Davis  was  not  material. 

B.  There  was  no  error  precluding  the  defendant  from 

treating  Mr.   Davis  as  a  hostile  witness  and  therefore  taking  him 
on  cross  examination. 

Before  p>ermitting  counsel  to  treat  his  own  witness  as  if 
on  cross  examination  the  court  must  be  satisfied  that  the  witness 
is  in  fact  hostile  or  did  in  fact  render  testimony  which  constituted 
surprise.     Such  a  decision  is  strictly  within  the  court's  discretion 
and  of  course  will  be  grounds  for  reversal  only  if  there  is  an  abuse 
of  discretion.     See  United  States  v.   Krahanes.    317  F.  2d  459  (2nd 
Cir.    1963);  Breber  v.    United  States.   276  F.  2d  709  (9th  Cir.    1960). 
In  the  instant  case  the  defense  called  as  its  witness  Mr. 
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William  Davis,  the  Government  Informer.     Mr.   Davia  testified 
that  he  was  arrested  for  narcotics  in  December,   1966.  that  he 
was  released  on  bond  several  days  after  being  arrested  and  that 
he  became  an  Informer  for  the  Federal  Bureau  of  Narcotics 
[K.T.    147-157].     After  the  attorney  for  the  Government  objected 
to  defense  counsel  asking  Mr.   Davis  if  he  framed  the  defendant. 
counsel  approached  the  k>ench  for  a  brief  discussion.    Counsel  for 
the  defense  asserted  that  Mr.   Davis  was  a  hostile  witness  and 
therefore  he  should  be  able  to  cross  examine  him  (R.  T.    158). 

The  court  stated,   "I  have  seen  no  evidence  of  hostility 
..."    Defense  counsel  suggested  that  the  mere  fact  that  Mr. 
Davis  was  an  Informe r  against  the  defendant  was  sufficient. 
However,  the  court  held  otherwise  and  stated,   "I  have  my  doubts 
about  it.     We  will  rule  on  the  individual  questions  and  objections 
as  they  are  presented  ..."    From  that  point  on  there  was  not 
even  one  objection  by  the  Government  which  was  sustained  by  the 
court  with  reference  to  the  examination  of  Mr.    Davis  by  defense 
counsel  [R.T.    159-1621.     Therefore,  even  if  the  court's  ruling 
was  error  it  surely  was  harmless  since  it  had  no  effect  at  all 
on  the  subsequent  examination  conducted  by  counsel  in  which  all 
questions  posed  were  answered  without  one  objection  being  sus- 
tained. 

In  effect  the  court's  ruling  was  not  final.     The  ruling  was 
that  each  individual  question  would  be  considered  and  if  there  was 
any  indication  of  hostility  defense  counsel  would  have  been  allowed 
to  proceed  as  if  on  cross  examination. 
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FAILURE  OF  THE  GOVr'T?*-"  T    'n   DIS- 
CLOSE  IDENTITY   OF   K  »R 
TO  TRIAL  DOES   NOT   \fi<JiJ\ir.   ur.i-rMD- 
ANT'S  CONSTITUTIONAL   RIGHTS 


The  detennant  rontends  he  was  deprived  of  a  fair  trial 
because  the  government  failed  to  inform  defense  counsel  prior  to 
trial  of  the  identity  of  the  informant,  Oavia.     Thia  contention  ia 
somewhat  startling  in  view  of  the  fact  that  the  defendant  had  known 
Davis  very  well  for  seven  years  [R.  T.    156),  and  knew  at  all  times 
that  he  was  a  precipient  witness.     Moreover,  all  that  defendant 
can  refer  to  in  order  to  show  a  request  for  thia  information  is 
defense  counsel's  assertion  that  he  asked  the  prosecution  for  the 
informant's  name  at  some  unspecified  time.     |Brief  for  appellant 
at  11).     No  motion  or  formal  request  of  any  kind  was  made,  pre- 
cluding this  issue  on  appeal.     That  no  motion  was  made  is  under- 
standable in  light  of  the  fact  that  defense  counsel  could  simply 
have  asked  his  client  for  the  informant's  name.     The  government 
was  no  more  knowledgeable  in  this  matter  than  was  the  defendant. 
In  fact,  the  informant  was  eventually  called  as  a  defense  witness 
[R.T.    146). 

Another  defect  in  defendant's  contention  is  that,  except 
for  vague  allusions  as  to  possible  aid,  defendant  does  not  show 
how  he  was  prejudiced  by  this  alleged  defect. 

Even  if  we  were  to  stretch  logic  and  assume  that  a  proper 
request  was  made  that  this  information  was  necessary  in  order  to 
discover  identity,  and  that  prejudice  resulted  from  non-disclosure. 
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Htatuto  Hnri  case  law  rontradic-t  flpinnniint  h  rijaimefi  rignt  tf)  tnm 
Information, 

Title  18.   United  States  Code.    {3432  provides  that  the 
K<>v(>rnment  must  provide  a  list  of  witnesses  only  where  the  defena 
ant  Is  charged  with  treason  or  other  capital  offense.     It  has  thus 
long  and  unanimously  been  held  that  the  Government  does  not  have 
to  reveal  its  witnesses  in  the  usual  non-capital  case  such  as  this 
one: 

United  States  v.   Van  Duzee,    140  US.    169,    173 

(1891); 
United  States  v.   Chase.   372  F.  2d  453.  466 

(4th  Cir.    1967).   cert,   denied  387  US.   907 
(1967); 
Cordova  v.    United  States.    303  F.  2d  454  (10th  Cir. 

1962); 
Dean  v.    United  States.   265  F.  2d  544  (8th  Cir.    1959). 
Hamer  v.    United  States.   259  F.  2d  274.   279  (9th 

Cir.    1958); 
Brown  v.   Johnston.    126  F.  2d  727  (9th  Cir.    1942). 

cert,    denied  317  U.S.    627(1943); 
United  States  v.    Westmoreland.   41  F.  R.  D.    419. 

427  (S.  D.    Ind.    1967), 
Smith  V.    United  States.    216F.Supp.    809.   812 

(S.  D.    Cal.    1961); 
United  States  v.    Schneiderman.    104  F.  Supp     405. 
408  (S.  D.    Cal.    1952). 
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A  logical  inference  arises  that  since  Congress  so  limited 
tho  witness  list  requirement,  they  intended  that  in  other  cases  the 
requirement  is  not  applicable.     See  United  States  v.   Margeson. 
261  F.Supp.   628  (E.D.    Pa.    1966).     Thus,  as  this  Court  has 
pointed  out,  if  this  limit  is  to  be  changed,  the  remedy  is  with 
Congress  and  not  with  the  courts.     Hamer  v.   United  States,  259 
F.  2d  274.   279  (9th  Cir.    1958). 

The  primary  justification  for  non -disclosure  lies  In  the 
fact  that,   in  any  criminal  case,  witnesses  are  subject  to  great 
pressures  from  those  who  feel  threatened  by  their  testimony. 
See  United  States  v.    Estep.    151  F.Supp.   668.  673  (N.  D.   Tex. 
1957);  United  States  v.   Bryson.   16  F.  R.  D.   431 .  436  (N.  D.   Cal. 
1954).     A  fortiori,   in  this  case,  where  an  informant  was  to  tes- 
tify against  an  old  acquaintance,  the  possibility  of  intimidation 
leading  to  harm  or  refusal  to  testify  was  significant.     See 
United  States  v.    Estep.   supra,   at  673. 

Deliberate  suppression  of  evidence  which  might  clearly 
operate  in  favor  of  a  defendant  would  constitute  a  violation  of  due 
process.     Thus  where  witnesses  are  hidden  by  the  government 
and  it  is  shown  that  their  testimony  may  well  be  exculpatory, 
such  suppression  of  evidence  by  the  government  may  be  forbidden 
in  an  appropriate  case.     Comp>are  Giles  v.    Maryland,   386  U.S. 
66  (1967);  Brady  v.    Maryland.   373  U.  S.    83  (1963);  Lessard  v 
Dickson.    394  F.  2d  88  (9th  Cir.    1968);  Lee  v.   United  States. 
388  F.  2d  737  (9th  Cir.    1968);  Thomas  v.    United  States.    343  F. 
2d  49  (9th  Cir.    1965).     No  suppression  nor  exculpatory  evidence 
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was  present  in  this  case. 

Discovery  of  evidence  in  the  hands  of  the  government  is 
being  liberalized  to  an  extent,  but  in  no  way  is  this  trend,  if  u 
be  such,  directed  towards  the  production  of  witness  lists.    Of  the 
cases  cited  by  the  defendant.   Miller  v.    Pate  concerns  the  knowing 
use  of  fabricated  evidence;  Giles  and  Brady  relate  to  suppression 
of  exculpatory  evidence,  and  the  Dennis  decision  rests  on  an 
interpretation  of  an  unrelated  procedural  rule  linrtited  to  a  showing 
of  "particularized  need"  for  Grand  Jury  minutes.     Dennis  v. 
United  States,   384  U.  S.   855  (1966).     In  no  way  do  these  cases 
even  intimate  that  discovery  of  witnesses  such  as  Davis  is 
constitutionally  required. 
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IV 
CONCLUSION 

For  the  foregoing  reasons  it  is  respectfully  submitted 
that  the  decision  of  the  trial  court  should  be  affirmed. 


Respectfully  submitted, 

WM.     MATTHEW  BYRNE.    JR. 

United  States  Attorney 
ROBERT   L.    BROSIO 

Assistant  US.   Attorney 

Chief,  Criminal  Division 
HOWARD  B.     FRANK 

Assistant  U- S.   Attorney 

Attorneys  for  Appellee, 
United  States  of  America 
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ARGUMENT 

THE  STATUTORY  PRESUMPTION  CON- 
TAINED IN  TITLE  21,  SECTION  174, 
UNITED  STATES  CODE,  IS  CONSTITU- 
TIONAL BEING  NEITHER  ARBITRARY  OR 
VIOLATIVE  OF  DUE  PROCESS. 

Defendant  contends  the  statutory  presumption 
contained  in  Title  2 1,  Section  174,  United  States  Code, 
authorizing  conviction  on  the  basis  of  possession  of 
heroin  alone  lacks  a  rational  connection  between  the 
facts  proved  and  the  facts  presumed  and  is  thus  arbi- 
trary and  violative  of  due  process  ( D.  Br.  3  ) . 

The  cases  rejecting  defendant's  assignment  are 
legion.  See  for  example:  Yee  Hem  v.  U.S.,  268  U.S. 
178  (1925);  Brandford  v.  U.S.,  271  F.2d  58  (9th 
Cir.,  1959);  Hunter  v.  U.S.,  339  F.2d  425  (9th  Cir., 
1964);  Pool  V.  U.S.,  344  F.2d  944  (9th  Cir.,  1965); 
Agobian  v.  U.S.,  323  F.2d  693  (9th  Cir.,  1963);  Cau- 
dillo  V.  U.S.,  253  F.2d  513  (9th  Cir.,  1958);  Mclntyre 
V.  U.S.,  380  F.2d  746  (9th  Cir.,  1967),  U.S.  cert.  den. 
in  389  U.S.  952;  Morales  v.  U.S.,  344  F.2d  846  (9th 
Cir.,  1965);  Erwing  v.  U.S.,  323  F.2d  674  (9th  Cir., 
1963);  and  Juvera  v.  U.S.,  378  F.2d  433  (9th  Cir., 
1967). 

Defendant's  reliance  on  Tot  v.  U.S.,  319  U.S.  463 
(1943)  is  similarly  misplaced.  Caudillo  v.  U.S.  253 


F.2d  513  (9th  Cir..  1958);  Leary  v.  US.,  383  F.2d 
851  868-869  (5th  Cir..  1967). 

The  fact  that  defcndnnt  denied  purchaitng  th*  cap- 
■ulea  found  on  hia  person,  knowing  they  were  heroin, 
or  had  b<*en  imprjrtcd  is  not  controlling  (D.  Br.  2). 
It  ia  aettied  that  the  mere  denial  of  importation,  or 
knowledge  thereof,  without  more  doea  not.  aa  a  mat- 
ter of  law.  negative  the  statutory  presumption.  Chavex 
V.  US.,  343  F.2d  85,  89-90  (9th  Cir.,  1965);  US.  v. 
Norton,  310  F.2d  718,  719  (2nd  Cir.,  1962):  Mcln- 
tyre  v.  US.,  380  F.2d  746  (9th  Cir.,  1967) 

It  is  similarly  clear  the  jury  was  not  required  to 
accept  defendant's  unconvincing  testimony,  particular- 
ly in  view  of  hia  atatement  that  he  knew  the  capsules 
found  in  his  shirt  and  trouser  pockets  contained  some 
type   of  narcotics  (D.  Br.  1;  TR  55,  76,  77,  80-81). 

It  must  also  be  pointed  out  that  defendant  has 
chosen  to  restrict  his  appeal  to  an  attack  upon  his  con- 
viction under  Count  I  of  the  Indictment  which  charges 
a  violation  of  Title  21,  Section  174,  United  States 
Code  (D.  Br.  3,  6;  R.  1,  9).  Defendant  was  commit- 
ted to  the  custody  of  the  Attorney  General  on  this 
count  for  a  period  of  ten  (10)  years  to  run  concurrent- 
ly with  a  sentence  of  five  ( 5  )  years  imposed  upon  his 
conviction  under  Count  II  of  the  Indictment  which 


charges  a  violation  of  Title  26,  Section  4704(a), 
United  States  Code  (R  1,  9).  It  is  therefore  clear, 
irrespective  of  the  Court's  decision  on  the  constitution- 
ality of  statutory  presumption  in  Title  21,  Section 
174,  United  States  Code,  the  conviction  on  Count  II 
must  either  be  affirmed  or  the  case  remanded  solely 
for  the  purpose  of  resentencing. 


CONCLUSION 

WHEREFORE,  on  the  bnsiii  of  the  above  and  fore- 
going, it  ia  respectfully  urged  the  judgment  of  con- 
viction be  affirmed. 


Respectfully  submitted, 

SIDNEY  I.  LEZAK 

United  States  Attorney 
District  of  Oregon 


CHARLES  H.  TURNER 

Assistant  United  States  Attorney 
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IN  THE 


United  States  Court  of  Appeals 

FOk  THE  NINTH  CIRCUIT 


Sun  Vai.lky  Disposal  Co.,  Ikc,  a  corporation. 

Appellant, 
vs. 

Silver  State  Disposal  Co..  Clark  Sanitation,  Inc.. 
Disposal  Transportation,  Inc.,  Henderson  Dis- 
posal Service,  Inc..  Disposal  Investments,  Inc., 
Lester  L.  LaFortune,  John  Isola,  and  Alfred 
Isola, 

Appeliees. 


An  Appeal  From  ■  Summary  Judgment. 


OPENING  BRIEF  FOR  APPELLANT. 


STATEMENT  OF  JURISDICTION. 
These  proceedings  were  instituted  by  appellant 
against  appellees  under  the  federal  antitrust  laws,  specif- 
ically Title  15.  U.S.C.  Section  15.  being  part  of  the 
Act  of  Congress  of  July  2.  1890.  c.  649,  26  Stat.  209, 
as  amended,  entitled  ".\n  .\ct  to  Protect  Trade  and 
Commerce  Against  Unlawful  Restraints  and  Monopo- 
lies". A  summary  judgment  was  entered  in  favor  of 
appellees  and  against  appellant  by  the  Honorable  Bruce 
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R.  Thompson,  in  the  United  States  District  Court  for 
the  District  of  Nevada  [R.  1091].^  Appellant  herein 
appealed  from  the  summary  judgment  [R.  1101].  This 
Court  has  jurisdiction  to  review  the  judgment  under 
28  U.S.C,  Sees.  1291  and  1294(1). 

STATEMENT  OF  THE  CASE. 
A.     NATURE  OF  THE  CASE. 

Appellant  claims  that  the  defendants-appellees  have 
violated  Sections  1  and  2  of  the  Sherman  Act,  15 
U.S.C.A.,  Sections  1  and  2.  Appellant  engaged  in 
garbage  pick-up  and  disposal  service  and  container 
rental  activity  [Tr.  1121-24  to  1121-26].  Appellant 
seeks  treble  damages  under  Section  4  of  the  Clayton 
Act,  15  U.S.C. A.,  Section  15,  by  reason  of  the  destruc- 
tion of  its  business,  which  it  conducted  from  about 
January  1,  1961  to  April  4,  1965.  Appellant  is  also 
the  assignee  of  R.  J.  Collet,  the  owner  of  equipment 
used  by  appellant  exclusively  in  the  conduct  of  its  busi- 
ness, and  as  assignee  claims  damages  for  the  compulsory 
sale  of  equipment  at  distress  prices  [R.  109,  110,  128, 
129,  131,  132]. 


^The  Clerk's  record  is  referred  to  herein  as  "R  .  .  .".  The 
Clerk's  record  includes  the  depositions  and  exhibits  therein. 
The  record  is  paginated  continuously  from  R.  1  to  R.  1120.  The 
record  thereafter  includes  626  pages  of  pleadings  filed  by  appel- 
lant on  June  13,  1966  in  opposition  to  the  motion  for  summary 
judgment,  the  first  page  of  which  bears  the  numbers  "1121"  and 
"1"  and  the  subsequent  pages  of  which  bear  only  the  numbers 
"2"  to  "626",  inclusive;  by  reason  of  this  pagination,  the  said 
626  pages  are  referred  to  herein  as  "R.  1121-1  to  R.  1121-626, 
inclusive".  The  record  thereafter  resumes  at  R.  1122  with  the 
deposition  of  Max  Chason  filed  December  28,  1965,  and  continues 
thereafter  until  R.  6945. 


r.t(tioii  4  of  the  Clayton  Act,  October  14,  1914, 
(  haptcr  .323,  Section  4,  38  Stat.  731,  15  U.S.  Code, 
.Section  15  .states: 

"That  any  person  who  shall  lie  injured  in  hit 
l)usincss  or  property  by  reason  of  anything  for- 
bidden in  the  Anti-Tru»t  Laws  may  »uc  therefore 
in  the  District  Onirt  of  the  United  States  in  the 
district  in  which  the  defendant  resides  or  is  found 
or  has  an  af^nt.  without  respect  to  the  amount  of 
controversy  and  shall  recover  three-fold  the  dam- 
affcs  by  him  sustained,  and  the  costs  of  suit,  in- 
cluding a  reasonable  attorney's  fee." 

Sections  1  and  2  of  the  Sherman  .\ct  provide,  Sher- 
man Act.  Sections  1  and  2.  July  2,  1890,  chapter  647, 
Sections  1.  2,  26  Stat.  209.  15  U.S.C.  Sections  1.  2: 
"Section  1 :  Every  contract,  combination  in  the 
form  of  trust  or  otherwise,  or  conspiracy,  in  re- 
straint of  trade  or  commerce,  among  the  several 
states,  or  with  foreign  nations,  is  hereby  declared 
illegal  .  .  . 

"Section  2:  Every  person  who  shall  monopolize 
or  attempt  to  monopolize  or  combine  or  conspire 
with  any  person  or  persons,  to  monopolize  any  part 
of  the  trade  or  commerce  among  the  several  states, 
or  with  foreign  nations,  shall  be  deemed  guilty  of  a 
misdemeanor  .  .  ." 

B.    THE  PLEADINGS. 

The  Amended  Complaint  charges,    inter  alio,  that  the 

defendants  and  others  acting  in  concert  with  them  have 

entered  into  contracts,  combinations  and  conspiracies  to 

restrain  unreasonably,   have  attempted   to  monopolize, 
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have  combined  and  conspired  to  monopolize  and  have 
monopolized  interstate  trade  and  commerce  in  violation 
of  Sections  1  and  2  of  the  Sherman  Act  [R.  120].  The 
Amended  Complaint  further  alleges  the  specific  ob- 
jectives and  the  means  utilized  to  achieve  said  objec- 
tives [R.  121-127].  The  Amended  Complaint  further 
alleges  the  quantitative  and  qualitative  nature  of  the 
interstate  trade  and  commerce  [R.  111-116]. 

The  defendants  filed  a  motion  for  summary  judg- 
ment on  the  grounds  that  no  genuine  factual  issues  ex- 
isted and  that:  (1)  the  acts  complained  of  did  not  in- 
volve interstate  commerce  or  have  a  substantial  and 
direct  effect  on  interstate  commerce;  or  (2)  the  acts 
complained  of  were  brought  about,  authorized,  sanc- 
tionized  and  approved  by  an  act  of  the  legislature  of  the 
State  of  Nevada  [R.  405-406]. 

The  appellant  thereafter  engaged  in  extensive  pretrial 
discovery,  as  a  result  of  which  the  record  in  opposition 
to  the  motion  for  summary  judgment  contains  deposi- 
tions, affidavits,  answers  to  interrogatories,  admissions 
and  pleadings. 

C.    THE  PARTIES. 

Appellant-plaintiff,  Sun  Valley  Disposal  Co.,  Inc. 
(hereinafter  called  "Sun  Valley")  engaged  in  a  garbage 
pick-up  and  disposal  service  and  container  rental  ac- 
tivity in  the  unincorporated  area^  of  Clark  County, 
Nevada,  from  January  1,  1961  to  April  4,  1965. 


-The  incorporated  cities  located  within  Clark  County,  Nevada, 
were  Las  Vegas,  North  Las  Vegas,  Henderson  and  Boulder  City. 
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Silver  Mate  I)i.H|x)Hal  ("oni|)any  iIkm  ;  ;  •  •  ..I'kI 
"Silver  State  I)i.s|Mi.snl")  cotulucttfl  a  ^■'••'■'k'  ]■  '  'U' 
itul  disposal  service  in  the  City  of  Las  Vcjfa*  under 
in  exclusive  contract  from  the  City  of  La*  V'ejfas  and 
■il)cratc(l  a  (.farhn^c  dunjpsitc  in  the  nnincoriK)ratcd  area 
of  Clark  County,  Nevada 

Clark  Sanitation,  Inc.  (luTemaiter  called  "Clark 
Sanitation")  conducted  a  garthiKc  pick-up  and  disposal 
service  in  the  unincorporated  area  of  Clark  County, 
Nevada,  and  since  April  4,  1965  had  held  an  exclusive 
franchise  in  Clark  County.  Nevada,  for  that  purpose. 

Dispo.sal  Transportation.  Inc.  (hereinafter  called  "Dis- 
po.sal  Transportation")  conducted  a  (jarbape  pick-up 
and  disposal  .service  in  the  City  of  North  I>as  Vegas 
under  an  exclusive  contract  from  the  City  of  North 
Las  Vegas. 

Hcnder.son  Disposal  Service,  Inc.  (hereinafter  called 
"Henderson  Disposal")  conducted  a  garbage  pick-up 
and  disposal  service  in  the  cities  of  Henderson.  Nevada. 
Houlder  City,  Nevada,  and  Page.  Arizona. 

Disposal  Investment,  Inc.  (hereinafter  called  "Dis- 
p<isal  Investment")  engaged  in  activities  related  to  the 
garbage  pick-up  and  disposal  services  conducted  by 
Silver  State  Disposal.  Clark  Sanitation.  Disposal  Trans- 
p«irtation  and  Henderson  Disposal,  including  the  sale 
and  rental  of  containers. 

Lester  L.  LaFortune.  John  Isola  and  Alfred  Tsola. 
have  acted  as  officers  and  directors  of  Silver  State 
Disposal,  Clark  Sanitation.  Disposal  Transportation. 
Henderson  Disposal  and  Disposal  Investments. 
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D.     STATEMENT  OF  FACTS. 

1.  Container  Merchandising  as  a  Separate  Line  of 
Interstate  Commerce  Affected  by  the  Elimina- 
tion of  the  Depressive  Influence  of  Independ- 
ents on  Rental  Rates. 

(a)     Container  Rental  Activity  as  a  Seperate  and 
Distinct  Operation: 

"The  container  business"  was  the  phrase  used  by  an 
equipment  distributor  to  describe  the  operations  en- 
gaged in  throughout  the  country  whereby  rentals  were 
charged  for  containers  used  by  customers  of  the  garbage 
pick-up  and  disposal  service  [R.  6460].  Prior  to  1958 
Southern  Nevada  Disposal  Service,  Inc.,  which  was  con- 
trolled by  one  Max  Chason,  leased  containers  of  one 
cubic  yard  capcity  to  customer  in  the  City  of  Las 
Vegas,  City  of  North  Las  Vegas  and  the  unincor- 
porated area  of  Clark  County,  Nevada  [R.  4835-4839; 
4847].  In  January  1958,  Lester  L.  LaFortune  ac- 
quired an  option  to  purchase  Chason's  controlling  stock 
in  Southern  Nevada  Disposal  Service,  Inc. ;  in  April 
1958,  three  corporations  were  formed,  including  Dis- 
posal Investments,  Inc. ;  in  May  1958,  the  option  was 
exercised  [R.  176].  Upon  its  formation  as  a  corpora- 
tion. Disposal  Investments  were  designated  as  the  mer- 
chandising company  to  perform  the  function  of  renting 
containers  [R.  4842-4844].  From  the  date  of  its  incep- 
tion vmtil  the  time  of  the  ligation.  Disposal  Invest- 
ments had  been  engaged  in  the  sale  and  leasing  of  con- 
tainers to  businesses  and  residents  located  within  Clark 
County,  Nevada  [R.  181]. 
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In  1959,  Di.sjKisal  lnvc»tmcnt»  acquired  !nx  addi- 
tional one-yard  containers,  in  1901  it  acquired  175  ad- 
ditional (nic-yard  containers,  and  by  September  30, 
1905  it  had  ac(|uircd  a  total  of  2,144  containers  (R. 
183,  0461  J.  After  Sun  Valley  commenced  its  operation 
in  January  1961,  Sun  Valley  rented  two-yard  and  three- 
yard  containers  to  its  customers  in  the  tinincorporated 
area  of  Clark  County,  Nevada,  which  led  Disposal  In- 
vestments as  a  competitor  to  increase  the  number  of  its 
containers  in  sizes  larjjer  than  one-yard  capacity  [R. 
4851-4852,  5713-5714,  5716]. 

Disix)sal  Investments  rented  containers  directly  to 
apartment  houses,  restaurants  and  motels,  to  which  it 
hilled  for  the  rentals  separately  (R.  4904-4907).  Dis- 
IK)sal  Investments  had  1,033  container  accounts  [R. 
183).  One  of  the  accounts  of  Disposal  Investments 
was  Clark  Sanitation.  Inc..  an  affiliated  company,  which 
in  turn  leased  containers  to  approximately  90  container 
accounts  in  the  unincorporated  area  of  Clark  County. 
Nevada,  including  the  Strip  hotels  [R.  708-712.  4906). 
Sun  Valley  leased  containers  to  apartment  houses. 
motels  and  Strip  hotels  in  the  unincorporated  area  of 
Clark  County,  Nevada  [R.  4707]. 

Disposal  Investments  has  maintained  a  uniform  con- 
tainer rental  rate  structure  throughout  Clark  County 
over  the  years  [R.  827,  5712] : 


Size  Monthly  Rate 

1  cubic  yard  capacity  $  7.50 
\y2  cubic  yard  capacity  8.75 

2  cubic  yard  capacity  10.00 

3  cubic  yard  capacity  12.50 

4  cubic  yard  capacity  15.00 

Container  rental  rates  were  unregulated  by  any  gov- 
ernmental body  [R.  4838].  Disposal  Investments 
maintained  a  separate  bookkeeping  account  for  contain- 
er rental  income  [R.  5787].  Its  tax  returns  were  never 
consolidated  with  those  of  the  garbage  pick-up  and 
disposal  service  companies  [R.  5819-5820].  Its  finan- 
cial statements  were  separately  reported  [R.  1121-41  to 
69]. 

Since  there  was  delivery  and  maintenance  expense  in- 
volving a  workshop  for  repairing  containers  in  order  to 
engage  in  container  rental  activity,  it  was  necessary  to 
build  up  a  volume  container  business  to  make  a  profit 
[R.  4882-4883]. 

In  the  defendants'  consolidated  financial  statement 
for  the  year  ended  September  30,  1964,  the  following 
comment  appears  [R.  1121-83]  : 

"The  only  capital  outlay  of  any  substantial  propor- 
tions for  depreciable  operating  assets  during  the  year 
under  review  was  made  by  Disposal  Investments,  Inc., 
which  invested  $49,389.50  in  additional  containers  for 
leasing.  The  leasing  of  containers  has  become  a  large 
volume  operation,  and  accounted  for  34.817%  of  the 
gross  revenue  and  62.998%  of  the  gross  operating  prof- 


it  In-forc  .ulniitiisir.itivc  cxiiranc  of  \hs\)tr\n\  Invest- 
ments. Inc.  f«)r  tin-  current  year.  The  folUnvinjf  in  a 
study  <)f  the  container  rental  operation*  for  the  yean 
ending  SeiTteml)or  M).  1%3  and  1964: 


Gross  revenue  fr<»tn 
container  rentals 

Rental  expenses  Ix-fore 
depreciation 

Net  rental  inctmie 
Iwforc  depreciation 

Provision  for  depreciation 
of  containers 

Net  container  rental 
income 

Delivery  and  maintenance 
labor  component  of 
above  expenses 

Net  rental  income  return 
on  cost  investment  in 
containers  ( valued  at 
year-end)  25.235rr  39.984% 

Although  it  was  necessary  to  build  up  a  volume  con- 
tainer business  to  make  a  profit,  manufacturers  and 
distributors  did  sell  containers  directly  to  certain  Las 
Vegas  garbage  pick-up  customers  who  had  Disposal  In- 
vestments remove  its  containers:  and  to  that  extent  the 
manufacturers  and  distributors  competed  with  Disjiosal 
Investments  [R.  4895-4«97]. 


Year  ICnded 

^  CM-              '■     ' 

9/30/63 

f),.'.':  ■.: 

$72,874.46 

$136,806.39 

8,128.67 

20.974.13 

64.745.79 

115.834.26 

n 

28,487.23 

38.917.52 

•      '6 
c 

$  76,916.74 

$  6.169.67 

$  11.923.52 
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This  led  to  an  application  by  Disposal  Investments 
for  a  container  franchise  in  the  City  of  Las  Vegas, 
which  was  the  subject  of  a  memorandum  from  the 
City  Attorney  to  the  Mayor  and  Board  of  Commis- 
sioners of  the  City  of  Las  Vegas  rejecting  the  applica- 
tion [R.  996-997]. 

The  parties  stipulated  that  Disposal  Investments,  Inc. 
prepared  a  document  dated  June  22,  1966  addressed  to 
the  City  Commissioners  of  Las  Vegas  [R.  830,  822- 
827].  In  a  pertinent  part  of  that  document.  Disposal 
Investments  represented  as  follows:  That  containers 
sold  and  leased  within  the  city  limits  of  Las  Vegas  ac- 
crued revenue  to  Disposal  Investments  [R.  823] ;  that 
it  desired  an  exclusive  contract  or  franchise  to  supply 
containers  by  lease  or  sale  in  Las  Vegas  [R.  824]  ; 
that  a  growth  factor  of  containers  placed  within  the 
city  of  Las  Vegas,  Nevada,  based  upon  the  average 
yearly  growth  during  the  years  ended  September  30, 
1962  to  September  30,  1965,  was  43.7%  per  year  and  a 
conservative  estimate  would  be  for  the  future  a  15% 
annual  growth  factor  for  containers  [R.  826] ;  that  bill- 
ing for  containers  leased  within  the  City  of  Las  Vegas 
for  the  month  of  May  1966  was  $9,047.50  [R.  287]. 

The  following  data  shows  the  amount  of  container 
business  of  Disposal  Investments  [R.  171,  45,  50,  55, 
59,  65,  69] : 
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Groiis  (oniainrr 

Year  Rental  Rcvcmir       Rental  \ncfime 

FYE  9-<30-r,0  $    5.50576  $  .1.575.73 

FYE  0-^0-h]  12.538.17  3.534  70 

FYE9-M)h2  25.445.48  (W7.91) 

FYK  9-30-63  56,288.83  19,809.70 

FYE  9-30  M  115.798.98  56,(M4.10 

I<'YE  9-30-65  155,075.98  90,379.00 

(b)     Regular  and  Conaiitent  Movement  in 
Interttate  Commerce : 

Sun  Valley's  containcr.s  were  shipped  from  out&idc 
the  State  of  Nevafia  [R.  4591].  Dis]Ni<>al  Investment** 
containers  were  shipi>ed  from  outside  the  State  of  Ne- 
vada (K.  4883].  Sun  Xalley's  shipments  were  set  forth 
in  an  affidavit  of  R.  J.  Collet  [R.  842-843).  Disposal 
Investments  olitained  its  shipments  once  a  week  for 
immediate  delivery  to  customers  (R.  4785-4786).  Dis- 
posal Investments  delivered  containers  to  its  customers 
pursuant  to  specific  orders  and  maintained  an  inventory 
in  its  yard  [R.  59H3-5985).  The  containers  were  stock 
items,  manufactured  in  quantity  [R.  5345).  The  con- 
tainers had  to  be  rcjilaccd  about  every  six  years  fR. 
843.  4784,  5355).  The  annual  purchases  hy  Disposal 
Investments  of  ci^tainers  have  been  as  follows  fR. 
1121-2): 

Year  Annual  Purchases 

FYE  9-30-61  $26,417.94 

FYE  9-30-62  34.139.46 

FYE  9-30-63  61.118.93 

FYE  9-30-64  48.(S86.85 

FYE  9-30-65  41.430.27 
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(c)     Depressive  Influence  of  Independents 
on  Rental  Rates : 

The  goal  of  Disposal  Investments  was  to  maintain 
a  uniform  container  rental  rate  structure  throughout 
Clark  County  [R.  4901-4902].  Disposal  Investments 
had  certain  large  customers  which  managed  apartment 
house  properties  in  the  City  of  Las  Vegas,  City  of 
North  Las  Vegas  and  the  unincorporated  area  of  Clark 
County  [R.  4893-4895,  4899-4900].  Disposal  Invest- 
ments admitted  that  any  reduction  of  container  rental 
rates  in  the  unincorporated  area  of  Clark  County  would 
influence  its  rate  structure  in  the  City  of  Las  Vegas 
or  City  of  North  Las  Vegas ;  for  a  customer  in  the  City 
of  Las  Vegas  would  ask  why  he  was  paying  $5  on  the 
Strip  for  example,  which  was  in  the  unincorporated 
area  of  Clark  County,  and  was  paying  $7.50  in  the  City 
of  Las  Vegas  [R.  4902].  Rate  reduction  in  the  unin- 
corporated area  of  Clark  County  would  inevitably  lead 
to  rate  reduction  in  the  cities  [R.  4720]. 

Disposal  Investments  admitted  that  Sun  Valley  was 
exerting  a  competitive  influence  on  the  rate  structure 
through  its  solicitation  of  apartment  house  accounts  in 
the  unincorporated  area  of  Clark  County  [R.  4714- 
4715,  4720].  Disposal  Investments  considered  apart- 
ment houses  to  be  container  rental  accounts  [R.  4904- 
4905]. 

Disposal  Investments  admitted  that  certain  of  its  cus- 
tomers obtained  containers  on  the  open  market  directly 
from  the  manufacturers  or  outside  suppliers  [R.  4895- 
4897,4900]. 
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(cJ;  iJcfcndants'  Attitude  of  HoctiUty  Toward  th«  In- 
(IcpciidnntH  Due  to  Their  DeprcMivt  Influenca  on  a 
Uniform  Rata  Structura: 

Upon  entry  int«i  the  business  the  defendant*  re- 
vealed hdstility  t(»  the  itiflcjicndcnts  in  Clbrk  CcMnty, 
kcausc  a  l<»wer  price  structure  in  the  ^arlwRe  pirk-up 
atid  disposal  <>|)erati()n  would  adversely  affect  the  ability 
of  the  defendants  to  hold  the  price  line  in  the  pick-up 
territories  where  they  held  franchises. 

The  record  contains  the  folK^winff  evidence  by  de- 
ponent Chason  with  regard  t«)  the  defendants*  attitude 
toward  the  indciK-ndcnl  that  operated  in  the  City  of 
Henderson  Ix-forc  the  defendants  Ixjufjht  him  out  (R. 
1142]: 

"A.  I'm  not  positive  who  brought  this  up. 
whether  Iu:stcr  I.a  Fortune  brought  it  up  or  Al 
Isola  when  we  returned  back  to  the  warehouse,  stat- 
ing that — I  am  trying  to  find  a  word  to  use  for 
that — that  a  comix-titor  who  was  small  can  hurt  a 
larger  competitor  and  by  this  man  Wenchell  holding 
the  prices  down  can  hurt  our  comj^any  in  I^s 
\'cgas,  so  the  best  meth(xl  would  be  either  to  buy 
him  out  or  to  try  to  get  him  to  increase  his  rates. 
And  I  believe  lister  T^i  Fortune  said  it  was 
chcai>er  to  buy  him  out  than  to  try  to  break  him." 

The  record  contains  the  following  evidence  by  depo- 
nent Cha.MMi  with  regard  to  the  defendants'  attitude  to- 
ward the  indeixrndent  that  oi)eratcd  Clark  Sanitation. 
Inc.  in  competition  with  the  defendants  in  the  unin- 
corporated area  of  Clark  County  before  the  defend- 
ants bought  Clark  Sanitation.  Inc.  f  R.  1 134)  : 

"A.  .  .  .  lister  said  that  \vc  ought  to  do  the 
same  thing  that  they  are  doing,  if  they  are  going 
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to  cut  our  prices,  we  will  go  and  undercut  them, 
and  he  also  said  that  he  thinks  he  can  get  some  of 
the  accounts  back  by  cutting  prices  that  they  have 
already  taken  away  from  us  *  *  *  (T)he  sugges- 
tion was  that  if  they  don't  take  the  business  back 
they  should  buy  him  out.  Lester  thought  he  might 
be  able  to  buy  him  out  for  a  reasonable  figure  be- 
cause they  hadn't  gotten  anywhere  yet  with  the — 
with  the  undercutting  prices  .  .  ." 

These  statements  were  followed  in  each  case  by 
acquisitions  accompanied  by  covenants  against  competi- 
tion. In  a  ten-month  period,  January  to  October  1958, 
the  defendants  removed  every  independent  from  each 
pick-up  territory  in  Clark  County  and  thus  acquired 
what  appeared  to  be  at  that  time  complete  control  of 
the  garbage  pick-up  and  disposal  service  and  container 
rental  activity  in  Clark  County  [R.  1446-1449,  1463- 
1464,  1577-1589,  1356-1360,  1370,  1378-1380,  398- 
404]. 

The  option  which  LaFortune  obtained  from  Chason 
to  buy  his  controlling  stock  in  Southern  Nevada  Dis- 
posal Service,  Inc.  contained  no  covenant  or  condition 
that  Chason  execute  a  covenant  not  to  compete  [R. 
187-191].  On  April  29,  1958,  that  option,  though  con- 
taining no  requirement  for  a  covenant  against  competi- 
tion, was  exercised  [R.  1160].  Later,  Chason  did  sign 
a  five-year  covenant  against  competition,  after  it  was 
demanded  by  the  buyer  who  had  previously  exercised 
the  option  [R.  398,  509,512]. 

In  June  1958,  when  the  independent  operator  in  the 
City  of  Boulder  City  was  bought  out,  according  to  the 
deposition   of   the   independent   Peelen,    the   buyer   de- 
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niarulccl  that  Pfflrn  .iRrcc  not  to  re  rmrr  m«-  gariiajjr 
luisincsH  for  fivr  yearn  and  .itated  that  the  covenant 
shoulfl  Ik-  l)roafl  liccausc  Pcclcn  had  root*  in  the  entire 
area  aiifl  I-'irortunc  rllH  not  want  Peclen  to  try  to  re- 
rntcr  the  jjarbajfc  business  in  Clark  County  or  any 
other  place  he  had  been  except  Kinf^man.  Arizona. 
IVelcn  further  testified  that,  ahhoujfh  he  ex|)ected  to 
Rive  a  covenant  apainst  cfinijietitifm  in  the  territoiy 
which  was  the  subject  of  sale,  that  is,  the  City  of 
Rouldcr  City,  the  covenant  not  to  compete  which  he 
signed  wa.s  too  broad,  because  it  covered  the  entire  Gark 

County  fR.  ]^%-]^m,  1.370.  ]^7f^-]^m]. 

In  October  19.'i8.  when  the  indefx-ndent  competitor  in 
the  unincorp<irated  area  of  Clark  Cmmty.  nan^ly.  Clark 
Sanitation.  Inc.  was  integrated  into  the  defendants"  cor- 
porate combination,  a  .seven-year  covenant  not  to  com- 
pete was  obtained  not  only  from  the  shareholders  who 
sold  their  stf^k.  but  al-^o  from  a  key  officer  and  broadly 
covered  the  entire  Clark  County  as  well  as  related  ac- 
tivities fR.  4v348-43.S.3 1 .  The  deal  was  made  after 
Clark  .Sanitation,  Inc.  threatened  to  enpajje  in  the  profit- 
able operation  of  collecting  cardboard  in  the  City  of 
Las  Vejaras  for  resale  in  California  in  competition  with 
Southern  Nevada  Disposal  Service.  Inc..  a  company  at 
that  time  controlled  bv  the  defendants  fR.  42.^8-4242]. 

(e)     Anticompetitive   Practices   Directed   Toward   the   Elim- 
ination of  Sun  Valley  as  an  Independent : 

Tn  .\uR;ust  lOdO,  Sun  X'allcy  was  formed  as  a  Nevada 
corporation  and  its  equipment  was  purcha.^d  fR. 
4502-4.S03].  On  Oct.^ber  30.  lOTV)  a  Clark  County 
business  license  was  issued  to  Sun  \'allev  fR.  1121-23 
to    24].      Importune    testified    that    he    thought    Sun 
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Valley  was  backed  by  the  same  people  who  backed  Clark 
Sanitation,  Inc.,  which  the  defendants  had  bought  out 
two  years  before  [R.  399-404,  4798-4799].  On  No- 
vember 15,  1960,  Sun  Valley  wrote  to  the  County  Com- 
missioners for  clarification  of  its  right  to  use  the  gar- 
bage dumpsite  located  in  the  unincorporated  area  of 
Clark  County  [R.  1121-33].  On  November  17,  1960, 
Clark  Sanitation  wrote  to  the  County  Commissioners 
requesting  an  exclusive  franchise  for  unincorporated 
Clark  County  [R.  1121-34].' 

On  about  January  1,  1961,  Sun  Valley  commenced 
its  garbage  pick-up  and  disposal  service  in  unincorpo- 
rated Clark  County  [R.  1 121-24] . 

Subsequent  commercial  practices  engaged  in  by  the 
defendants  as  a  combination  were  as  follows:  Use  of 
the  "deep  pocket"  financial  power  of  Silver  State  Dis- 
posal through  its  Las  Vegas  franchise  to  make  a  loan 
to  Clark  Sanitation,  thereby  sustaining  operations 
after  about  January  1961,  at  a  loss  in  unincorporated 
Clark  County  [R.  1121-75,  76,  80,  154,  158,  149  to 
165]  ;  use  of  the  "deep  pocket"  financial  power  of 
Silver  State  Disposal  through  its  Las  Vegas  franchise, 
Disposal  Transportation  through  its  North  Las  Vegas 
franchise  and  Disposal  Investment,  between  about 
September     1960     and     September     1963,     to     make 


*In  Paragraphs  D  (4)  and  D  (5),  infra,  of  the  Statement  of 
Facts,  there  is  recited  the  facts  demonstrating  the  use  of  proce- 
dures which  gave  an  unfair  advantage  to  Clark  Sanitation,  Inc., 
handicapped  Sun  Valley,  violated  the  statutory  requirement  of 
competitive  bidding  and  thus  led  to  action  beyond  the  outer 
periphery  of  the  authority  of  the  County  Commissioners,  whereby 
Sun  Valley  was  ultimately  eliminated  as  an  independent  in  the 
unincorporated  area  of  Clark  County  on  about  April  4,  1965, 
and  the  facts  demonstrating  misrepresentations  in  Clark  Sanita- 
tion's proposal  for  the  exclusive  franchise. 
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mtcrcst  frcr     advaiiccH     to    Gark     .""  r  there 

by  enabling  ("lark  Sanitation  to  pii.ss  it  x  c<»»U 

"U  to  Miid  corporations  (K.  1121-149  tn  105|;  deferral 
of  collection  of  account  receivables  from  certain  cu»- 
tomcrs  of  Clark  Sanitation,  who  bccanic  customers  of 
Sun  Valley  in  al>out  January  1961,  until  their  return  to 
Clark  Sanitation  (K.  1121-152];  adoptirm  and  main- 
tenance by  Clark  Sanitation  of  a  combination  rate  for 
providinjj  R'arbajjc  collection  and  disjKisal  service  and 
container  Icasinjf  to  a  class  of  cusKnners  in  unincor- 
porated Clark  County,  which  did  not  yield  sufficient 
revenue  tr)  cover  nporatinp  costs,  thereby  enablinjj  Clark 
Sanitation  to  im|>ose  a  prize  squeeze  fR.  4906.  708-714. 
1121-26];  adoption  in  about  September  1963.  retro- 
active for  one  year,  and  maintenance  thereafter  by 
Disposal  Investments  of  a  discriminatory  reduction  of 
container  rental  charged  to  Clark  Sanitation  for  con- 
tainers which  Clark  Sanitation  furnished  at  a  combina- 
tion rate  with  parbagc  collection  and  disposal  service 
to  a  class  of  customers  in  unincorporated  Clark  County, 
thereby  enabling  Clark  Sanitation  to  pass  its  operating 
costs  on  to  Disposal  Investments  [R.  638.  694.  708- 
714]  ;  use  of  an  accounting  method  of  allocating  the  ex- 
pense of  jointly  used  trucks  between  Silver  State  Dis- 
posal and  Cbrk  Sanitation  after  ab<Hit  June  1963.  pur- 
suant to  which  records  of  the  facts  on  which  said  al- 
location was  purportedly  based  were  destroyed,  thereby 
enabling  Clark  Sanitation  to  conceal  a  passing  of  its 
operating  costs  on  to  Silver  State  Disposal  fR.  59.  60] : 
use  of  the  borrowing  capacity  of  Silver  State  Disposal, 
based  on  its  I>as  Vegas  franchise,  and  of  Disposal  In- 
vestments to  obtain  the  use  of  trucks,  couinment  and 
containers  by  Clark  Sanitation    [R.  2504-2505.  2519- 
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2524,  2534-2537] ;  participation  in  an  agreement,  under- 
standing, plan  or  program  in  about  April  1963,  with 
Arata  Pontiac,  a  San  Francisco  equipment  distributor, 
whereby  Silver  State  Disposal  received  from  Arata 
Pontiac  terms  and  prices,  in  connection  with  the  pur- 
chase of  trucks  and  equipment,  which  Arata  Pontiac 
would  not  make  available  to  other  garbage  collection 
and  disposal  operators  [R.  2523-2524,  2728,  6397- 
6400]. 

2.      Advantages  in  Their  Own  Interstate  Dealings 
Resulting  from  Defendants'  Trade  Practices. 

(a)     Interstate  Business  of  Defendants : 

The  defendants  have  combined  their  corporate  and 
individual  bonding  capacities  to  maintain  in  full  force 
and  effect,  for  the  benefit  of  themselves  or  their  li- 
censees, franchises  and  exclusive  contracts  for  supply- 
ing garbage  pick-up  and  disposal  service  in  selected 
territories  in  Nevada  (Las  Vegas,  North  Las  Vegas, 
Henderson,  Boulder  City,  unincorporated  Clark  County) 
and  Arizona  (Page)  [R.  2964,  3018-3Q19,  3031, 
3152-3155,  3370.  3373,  3378,  3380-3391].  Said  fran- 
chises and  exclusive  contracts  have  been  the  subject  of 
commercial  barter,  to-wit:  A  sale  involving  $391,313.84 
was  conditioned  on  the  Cities  of  Las  Vegas  and  North 
Las  Vegas  consenting  to  the  transfer  of  the  franchises 
granted  by  said  cities  [R.  1154].  The  Henderson 
franchise  was  sold  as  part  of  a  $25,000  transaction 
[R.  1577].  The  Page.  Arizona,  contract  was  sold  as 
part  of  a  $10,000  transaction  [R.  1121-19];  and  the 
Page,  Arizona,  contract  encompassed  an  area  in  Arizona 
owned  by  private  persons  since  about  1959  or  1960,  so 
that  the  contract  was  not  merely  a  contract  to  provide 
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service   to  llu-    t  nitni    Mairs   flovrrninctil,   '  in- 

volved the  |)rivile)s'e  to  siii>j)ly  Katl».ig<-  i»i(k  ,i»- 

|K).sal  Bcrvice  to  private  cu»t(»mer»  in  Page.  Arizona  |R. 
209f..  2113,  3r/)0.  3069).  The  Page.  Arizona.  oi«ra- 
tion  involved  [)criodic  visits  by  Nevada  managcnicnt  to 
suixjrvisc  the  Arizona  operation  (R.  703).  The  revenue 
checks  were  mailed  each  month  across  state  lines  (R. 
700].  The  contr.icts  were  negotiated  by  the  trans- 
tnittal  of  documents  through  interstate  mail  (R.  701). 
The  trade  natne.  Henderson  DisiMisal  Service,  which 
was  used  in  Nevada  operations,  was  licen.sed  for  use  in 
Arizona  fR.  2371-2373.  3747-3750.  3752-3753.  3759- 
.^7(t2\.  The  equipment  used  for  the  Arizona  operation 
wa.s  shipped  from  Nevada  f  R.  3735-i7i6\. 

(b)     Existing  and  Potential  Competition  to  Defendant*' 
Interstate  Buainesa: 

Interstate  coniix-tition  during  this  period  included 
Parks  and  Sons,  which  held  contracts  and  franchises 
in  Idaho.  Oregon  and  Arizona  [R.  4372-4381).  Its 
trucks  and  personnel  were  available  for  multistate  op- 
erations [R.  4391-4395].  Its  management  for  the  op- 
erations in  three  states  was  integrated  ]R.  4396-4398). 
It  could  have  fitted  the  Page.  Arizona,  operation  into 
its  system  ]R.  4401-4406).  It  received  no  notice  of  an 
opportunity  t<i  bid  the  Page.  Arizona,  contract  or  it 
would  have  submitted  a  bid  )R.  4406-4407).  It  was 
also  interested  in  buying  into  the  l^s  \'egas  area  at  one 
time  and  had  .serious  di.scussions  to  purchase  the  I^as 
Vegas  operation  in  about  1956  to  1957  [R.  4407- 
4408].  It  was  under  the  impression  that  bidding  in  the 
I^s  Veg^as  area  was  foreclosed  by  a  franchi.se  [R. 
4431). 
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3.  Customer  Relationship  of  Defendants  With 
Arata  Pontiac  as  Out-of-State  Supplier  of  Eli- 
gin-Leach  Equipment. 

Substantially  all  of  the  trucks  and  equipment  used  by 
the  garbage  pick-up  and  disposal  service  defendants 
were  purchased  under  contracts  with  Arata  Pontiac  as 
seller,  Silver  State  Disposal  as  buyer  and  Bank  of 
America  financing  the  transactions  through  an  Arata 
Pontiac  dealership  relationship  [R.  173-174,  2519-2524, 
2534-2537].  The  credit  rating  of  Silver  State  Disposal, 
supported  by  the  City  of  Las  Vegas  franchise,  was  the 
basis  of  the  purchases  [R.  2503-2504,  2728].  Arata 
Pontiac  was  a  San  Francisco  business  which  held  a 
Pontiac  automobile  and  International  truck  dealership 
[R.  2661].  Arata  Pontiac  also  sold  garbage  pick-up 
and  disposal  equipment  for  use  by  the  defendant  com- 
panies in  Clark  County  [R.  2789-2820].  David  Arata, 
who  was  a  stockholder,  officer  and  director  of  Arata 
Pontiac,  was  also  a  director  of  the  defendant  companies 
and  participated  in  frequent  discussions  as  to  their  busi- 
ness policies  [R.  4673-4676]. 

Through  its  Pontiac  automobile-International  truck 
dealership,  Arata  Pontiac  had  established  an  excellent 
credit  rating  with  the  Bank  of  America,  which  enabled 
it  to  arrange  financing  for  garbage  trucks  and  Leach 
bodies  [R.  2459-2463,  2511].  In  1955  Arata  Pontiac, 
through  Arata  Equipment  Co.,  became  distributor  in 
Northern  California  for  the  Elgin-Leach  equipment 
line  [R.  2842,  2874].  In  1959,  the  distributorship 
was  expanded  to  include  Southern  Nevada   [R.  2903]. 
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I  he  basis  lor  the  cxjKin.Hion  of  the  distribuKirship  to 
Nevada  was  stated  by  Alvin  Arata :  "They  had  to  have 

-these  people,  Isolas  and  I-aFortune.  And  they  had 
to  have  soniclxxJy  representing  them  in  that  area."  (R. 
2845 1 .  The  Aratas  in  1958  had  invested  money  toward 
financing  the  1  ^Fortune  ac(|uisiti(m  of  the  contrf»llin}{ 
s|(Kk  of  Chason  in  the  Southern  Nevada  operations  for 
fijarhaRe  pick-up  and  disposal  service  fR.  2694).  There- 
fore, the  Aratas  had  the  contact  uitli  ibr  flrfcndant* 
.IS  e(iuipment  customers  (R.  2845 1 

Arata  Pontiac  knew  that  the  trucks,  though  purchased 
on  the  basis  of  the  borrowing  capacity  of  Silver  State 
Disposal,  would  \)e  used  on  routes  in  unincorporated 
("lark  County  operated  by  Clark  Sanitation,  Inc.  [R. 
2749-4751  ].  Alvin  Arata.  a  stockholder,  officer  and  di- 
rector of  Arata  Pontiac.  advised  Silver  State  Disposal 
as  to  the  maximum  number  of  front-end  loaders  to  pur- 
chase for  large-volume  commercial  pick-ups,  since  Leach 
did  not  at  the  time  manufacture  front-end  loaders  and 
Arata  Pontiac  wanted  to  maximize  the  I^ach  sales  un- 
der its  franchise  and  minimize  Silver  State  Disposal's 
purcha.se   of  competitive  equipment    (R.    2827-2830). 

In  April  1963.  Arata  Pontiac  allowed  Silver  State 
Disiwsal  to  purchase  a  $169,000  fleet  of  equipment 
without  a  down-payment  and  at  factory  cost:  "Our 
dealer  Arata  Pontiac  is  selling  trucks  to  Sil\-er  State 
Disposal  Co.  at  his  cost"  fR.  2523).  Alvin  Arata  ad- 
mitted that  such  a  sale  was  a  departure  from  Arata 
Pontiac's  long  established  policy  (R.  6397-6400). 
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4.  Adoption  by  County  Commissioners  of  Proce- 
dures That  Evaded  Competitive  Bidding  by 
Giving  an  Advantage  to  Clark  Sanitation  and 
Placing  Other  Bidders  at  a  Disadvantage. 

(a)     First  Award  of  a  Franchise : 

From  November  17,  1960  to  June  20,  1961,  Clark 
Sanitation  solicited  and  instigated  the  County  Com- 
missioners to  give  a  franchise  to  Clark  Sanitation  for 
the  exclusive  garbage  pick-up  and  disposal  service  in 
unincorporated  Clark  County  and  for  the  exclusive  use 
of  the  County  disposal  site  [R.  1121-268  to  270,  337, 
339].  The  franchise  was  awarded  August  7,  1961  [R. 
1121-306]. 

(b)     Court  Action  Invalidating  Franchise : 

On  August  16,  1961,  Sun  Valley  filed  suit  to  in- 
validate the  franchise  [R.  1121-203  to  216].  On  Janu- 
ary 17,  1963,  the  state  court  rendered  a  court  decision 
invalidating  the  franchise  that  had  been  awarded  on 
August  7,  1961  to  Clark  Sanitation  [R.  1121-244  to 
254] .  That  decision  held  as  follows :  That  the  proce- 
dures adopted  by  the  County  Commissioners  must  com- 
ply with  NRS  244.187,  that  the  statute  requires  com- 
petitive bidding  and  that  specifications  are  required 
which  assure  competitive  bidding  [R.  1121-246,  250 
to  251].  On  April  4,  1963,  the  state  court  rendered 
Findings  of  Fact,  Conclusions  of  Law  and  Judgment 
[R.  1121-255  to  263].  Among  its  Conclusions  of  Law, 
the  state  court  included:  "10.  An  enforceable  contract 
was  not  entered  into  between  the  Board  of  County  Com- 
missioners and  Defendant,  Clark  Sanitation,  Inc.,  be- 
cause Defendant  Clark  Sanitation,  Lie's  bid  could  not 
be  lawfully  accepted  by  the  Board,  since  there  was  no 
equal  opportunity  to  bid  on  a  competitive  basis."    [R. 
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1121 -262 J.  i  he  jn(i){n)cnt  wa.s  not  apficalcd  frrHn;  and 
the  conclusions  of  law  were  bnnight  to  the  sfircial  at- 
tention of  the  County  Cotnmissioncrs   (R.    1121-361). 

(c)     Second  EvMion  of  Compctitivt  Bidding: 

The  defendants'  aKcnt  admitted  on  March  5,  1965,  as 
follows  |R.  1121-391  J: 

.  .  (W)e  took  the  city  contract  with  the  city 
ordinance  and  in  it  in  the  proposed  ordinance  that 
we  furnished  this  Commission  a  year  ago  wc  tofjk 
the  same  rates  that  were  then  in  existence  in  the 
city  and  in  it  we  suggested  about  the  sanK  I  think 
in  that  particular  matter  identical  language  that  wc 
would  have  the  right  as  well  as  the  county  has  the 
right  at  any  pcricxl — I  think  it  was  every  6  months 
where  the  county  could  review  it  and  reduce  or  in- 
crease the  rate  and  in  the  event  of  matters  of  war. 
tremendous  increase  of  labor  costs,  or  inflation, 
and  that  sort  of  thing  that  wc  would  come  before 
the  Board  upon  a  written  application  for  a  review 
of  the  ...  it  worked  k)fh  ways.  Increase  and  de- 
crease as  I  recall." 

Importune  testified  that  the  defendants  transmitted  a 
copy  of  the  City  of  I^s  Vegas  ordinance  to  the  County 
Commissioners  before  the  county  ordinance  was  pro- 
posed and  that  he  discussed  the  proposed  county 
ordinance  informally  with  individual  County  Com- 
missioners (R.  aOZMiOZ?].  On  April  20.  1964 
Ordinance  No.  214  was  prof)osed  to  the  County  Com- 
missioners, and  on  June  5.  1964.  it  was  enacted  [R. 
1121-353  to  359).  The  ordinance  authorized  the 
County  Commissioners  to  contract  for  garbage  collec- 
tion and  disposal  and  set  out  the  rates  for  collection. 


hauling  and  disposal  of  garbage  [R.  1121-354,  356, 
357].  LaFortune  assumed  from  the  fact  that  the  ordi- 
nance established  the  rates  to  be  charged  in  the  county 
that  the  ordinance  was  preparatory  to  an  invitation  to 
bid  for  a  franchise  [R.  6081]. 

LaFortune  admitted  that,  if  the  rates  to  be  charged 
the  public  had  not  been  predetermined  by  ordinance 
and  thus  removed  as  a  bid  variable,  Clark  Sanitation, 
Inc.  would  still  have  been  able  to  submit  a  bid,  because 
an  experienced  operator  knows  exactly  what  it  costs  to 
pick  up  an  item  in  any  district  per  person  [R.  6197- 
6198].  However,  Ordinance  No.  214  in  effect  told  the 
bidders  what  the  rates  would  be,  so  the  bid  variables 
would  be  directed  to  other  factors  [R.  6195,  6197]. 

Subsequently,  LaFortune  conferred  with  county  rep- 
resentatives on  the  terms  of  the  proposed  franchise  [R. 
6227,  6229-6230].  On  January  25,  1965,  the  County 
Commissioners  issued  the  Invitation  to  Bid,  Instructions 
and  Proposed  Contracts,  which  contained  blank  spaces 
to  be  filled  in  by  the  bidders  [R.  1121-367  to  381].  The 
County  Commissioners  invited  separate  bids  for  an  ex- 
clusive franchise  with  respect  to  collection  and  disposal 
of  garbage  and  for  a  use  permit  for  the  operation  and 
maintenance  of  a  garbage  dump,  but  added  that  any  per- 
son or  firm  may  submit  bids  for  both  garbage  collec- 
tion and  maintenance  and  operation  of  the  garbage 
dump  and  further  added  that  the  County  Commissioners 
reserved  the  right  to  consider  the  bids  for  the  franchise 
and  the  use  permit  separately  or  together,  when  making 
its  determination  as  to  the  granting  of  the  franchise 
and  the  use  permit  [R.  1121-369  to  370]. 
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Tlic  proixiscd  runlracf  for  the  collect  inn  aixi  (Jis{x/Mt 
of  j^arhajifc  stated  in  its  (icrtitK'nt  jKirtion  (H  1121- 
371 1 : 

"1.      •   ♦  ♦  CONTRACTOR  aRms   f.  |«irrnas<-, 

contract  for  the  purchase  of.  or  lca»c,  new  cfjutp- 
mcnt  costing  not  less  than  $ —..  slu  the  neces- 
sity therefor  presently  cxiMA  or  may  hereafter 
arise,  and/or  to  make  availahte  in  connectiim  with 
the  ix-rfornianrc  and  rendition  of  services  herein 
prfividc<l  jiresently  owned  or  leaMrd  equipment 
(more  particularly  described  in  the  inventory  at- 
tached hereto)   in  the  estimated  value  of  not  less 

than  $ 

««2     ♦  *  ♦ 

"3.  CONTRACTOR  shall  provide  for  the  pay- 
ment   on    a    quarterly   basis,    of   a    license    fee   to 

County  based  on  percent   (....)  of  the  gross 

monthly  collections  of  all  the  rates,  fees,  and 
charges  derived  from  tb<"  f\<rri<;e  of  the  privilege 
of  this  franchise.  *  •  ♦" 

The  proposed  contract  for  the  maintenance  and  op- 
eratifin  of  the  dumpsitc  stated  in  its  pertinent  portion 
[R.  1121-3/ to  3791: 

"1.  *  *  *  CONTRACTOR  agrees  to  purchase, 
contract  for  the  purchase  of,  or  lease,  new  equip- 
ment costing  not  less  than  $ as  the  neces- 
sity therefor  presently  exists,  or  may  hereafter 
arise,  and /or  to  make  available  in  connection  with 
the  maintenance  and  operation  of  said  'dump'  or 
'dumps'  presently  owned  or  leased  equi|iment  (more 
particularly  dcscrilx*d  in  the  inventory  attached 
hereto)  in  the  estimated  value  of  not  less  than 
$ 


—26— 

"2.     *  *  * 

"3.  CONTRACTOR  shall  provide  for  payment 
on  a  quarterly  basis  of  a  license  fee  to  County 

based  on  percent  (— .)  of  the  gross  monthly 

revenue  derived  from  whatsoever  source  and/or 
connected  with  the  maintenance  and  operation  of 
said  'dump'  or  'dumps' ;  *  *  * 

*  *  * 

"5  *  *  *  xhe  use  of  the  facility  or  facilities 
free  of  all  charges  or  exaction  of  payments,  shall 
at  all  times  be  made  available  to  any  holder  of  a 
franchise  from  the  County  or  any  municipality 
within  Clark  County  for  the  collection  and  disposal 
of  garbage  or  refuse.  *  *  *" 

These  provisions  in  the  proposed  contract  bestowed 
an  unfair  advantage  on  Clark  Sanitation,  Inc.  and  fet- 
tered competition  for  the  following  reasons : 

75%  to  85%  of  the  business  of  the  dvimpsite  came 
from  the  City  of  Los  Vegas  franchise  holder,  dump 
charges  could  not  be  imposed  upon  the  City  of  Las 
Vegas  franchise  holder  and  the  City  of  Las  Vegas  fran- 
chise holder  was  a  corporate  affiliate  of  Clerk  Sanita- 
tion, Inc.  [R.  1121-385]. 

The  defendants'  agent  admitted  on  March  5,  1965,  as 
follows  [R.  1121-388] :  "...  (W)e  have  operated  this 
dumpsite  over  a  period  of  some  13  years — 14  years  now, 
since  1952."  As  a  result,  in  their  bids  the  defendants 
represented  that  they  would  make  available  $81,200 
worth  of  presently  owned  or  leased  equipment  in  con- 
nection with  the  operation  and  maintenance  of  the  dump- 
site  [R.  1121-378,  383].  By  contrast,  the  plaintiff  had 
no  equipment  for  the  operation  and  maintenance  of  a 
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fhinipsifc  t«»r  rlic  iil)vi<»u?i  n-ason  that  the  <mly  dump 
site  in  Clark  C'trtiuty  was  «)|icratccl  ami  niaintatiird  hy  H*- 
fcndanls'  affiliate  |R.  1121-399).  Actually,  the  bi* 
dor.  riark  Sanitatirm.  Inc..  did  rK»f  fipcratc  or  maintain 
the  fltini|)site.  It  was  .Silver  State  I)is|Kisal.  Inc..  the 
rnrfKirafc  affiliate  of  Clerk  Snitaiion.  Inc..  which  did 
so;  and  this  ojvration  arose  out  of  an  informal  ajfree- 
ment  with  the  Hoard  of  County  Commissioners,  be- 
cause the  dumpsite  was  federal  land  held  by  Clark 
Cotmty  for  use  as  a  public  frarbajfe  rlisposal  site  under 
a  special  land-use  permit  imtil  19fi2  and  thereafter 
under  a  20-ycar  lease  f  R.  1 121-200  to  207.  297  to  300]. 

The  Hoard  <if  County  Commissioners  reserved  the 
ripht  to  consider  the  bids  for  the  franchise  and  the 
use  permit  either  separately  or  togvthcr.  when  makinjj 
its  determination  as  to  the  ^^'•1"''"?  "f  'he  franchise  and 
the  use  permit  fR.  1 121-413  to  424].  The  award  voted 
by  the  Board  of  County  Commissioners  at  the  March 
5,  1965  meeting  was  as  follows:  ".  .  .  fP)ackaj?e  deal. 
Dumpsite  and  pickup."  fR.  1121-3921. 

(d)     Relationship  of  One  or  More  County 
Commissioners  to  Clark  Sanitation: 

T^niis  F.  La  Porta  was  an  insurance  apent  who  was 
engaged  iti  writing  bonds  and  insurance  for  the  gar- 
bage collection  and  (lis|H)saI  ojx'rations  conducted  by  cor- 
porations affiliated  with  the  Clark  Sanit.TfiiMi  dnrine 
the  years  1965  to  1966.  inclusive  fR.  6170] 

William  H.  Briarc.  in  the  course  of  his  private  in- 
surance agency  busitiess.  l)egan  writing  in.surance  for 
corpt>rations  affiliated  with  Clark  Sanitation  in  late 
1964  or  early  1965  fR.  6028.  WSO].  Since  he  was  a 
County  Commissioner  elected  from  the  area  within  the 
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City  of  Las  Vegas,  he  claimed  in  his  deposition  that 
he  felt  that  the  company  which  operated  the  disposal 
site  should  have  the  county  business  added  to  its  Las 
Vegas  business  so  that  it  would  not  be  necessary  for 
that  company  to  seek  a  city  rate  increase  from  the 
City  of  Las  Vegas  in  order  to  finance  future  opera- 
tions at  the  dumpsite  cut  and  fill  operation,  and  he  knew 
that  the  dumpsite  could  not  charge  a  company  that  had 
a  franchise  with  another  municipality,  so  that  he  felt  the 
dumpsite  and  the  collection  of  garbage  in  Clark  County 
were  tied  together  [R.  1533,  1541-1542,  1545,  1547]. 

Darwin  W.  Lamb  was  engaged  in  the  street  sweep- 
ing business  and  in  the  course  of  that  private  business 
he  used  equipment  of  the  Clark  Sanitation  and  its  affili- 
ated corporations,  that  is,  storage  containers  for  the 
deposit  of  trash  at  the  premises  swept;  and  the  fact 
that  Clark  Sanitation  and  its  affiliated  corporations  had 
containers  at  the  hotels  and  shopping  centers  was  a 
substantial  factor  in  his  vote  [R.  1596.  1605-1606,  1609, 
1611]. 

Robert  T.  Baskin,  in  the  course  of  his  private  res- 
taurant business  in  Las  Vegas,  used  the  garbage  dis- 
posal services  of  Silver  State  Disposal  and  felt  that 
there  should  only  be  one  garbage  collection  operator,  and 
Silver  State  Disposal  was  an  affiliate  of  Clark  Sanita- 
tion, and  that  therefore  the  franchise  should  be  given 
to  the  company  whose  affiliate  had  a  garbage  collec- 
tion franchise  with  the  City  of  Las  Vegas  and  whose 
affiliate  operated  the  disposal  site,  so  that  the  same  com- 
pany that  had  the  equipment  to  operate  the  disposal  site 
also  obtained  the  award  of  the  collection  franchise  [R. 
1496-1501,  1508-1511,  1522-1523]. 


—29— 

At    the    Ilu•^•tiIl^^   of    the   County   0»mnr  at 

which  thr  fr;mrhisc  wa«*  votcfl,  Hriarc.  I^in  n- 

kin  votcfl  in  favor  of  the  award  of  thr  franchise  to 
Clark  Sanitation,  and  after  the  majority  voir  was  cart, 
La  I'orta  answered:  "I  wfiuld  like  the  record  to  nhow 
that  my  vote  is  jxissed.  the  piir|K)se  beinff  that  my 
ajjcnry  has  represented  the  client  as  a  broker  in  a  neijfh- 
lif)rintr  niiniici|)alily."  [R.  1121-.192).  I^i  Porta  did  no! 
disqualify  himself  when  he  voted  to  adrijn  Ordinance 
No.  214.  which  fixed  the  rates  in  advance  of  the  in- 
vitation to  bid  and  thus  removed  rates  to  the  public 
as  a  bid  variable  f  R.  848-849]. 

5.      Misrepresentations  Made  in  Clark  Sanitation's 
Proposal  for  the  Exclusive  Franchise. 

In  the  Invitation  to  Rid  for  the  jj^arhajje  pick-up  fran- 
chise, the  applicant  was  asked  to  .state  what  he  a^eed 
"to  make  .Tvaibble  in  connection  with  the  performance 
and  rendition  of  .services  herein  provided  presently 
owned  or  leased  equipment  (more  particularly  described 
in  the  inventory  attached  hereto)  in  the  estimated  value 

of   not   less   than   $ "      fR.    I121-.^711.      Clark 

.Sanitation  listed  what  purportedly  represented  "Inven- 
tory of  Rollinp  Stock  Owned.  Operated  and^or  leased 
hy  Clark  ."Sanitation.  Inc..  February.  l9fS.>"  fR.  1121- 
,W6].  However,  the  way  Clark  Sanitation  and  its  re- 
lated companies  conducted  their  operations,  from  time 
to  time  a  piece  of  equipment  owned  by  one  company 
would  be  used  for  a  portion  of  time  in  an  area  of  a 
different  company,  such  as  Clark  Sanitation,  which  did 
not  own  the  etiuipmcnt  fR.  5927-.'>928].  Thus,  inter- 
company po<ilinp  mipht  result  in  Clark  Sanitation  usinp 
Silver  State  Dispisal  equipment  a'-  littlr  .t>.  8^  '.r  .^f  the 
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time  and  yet  all  of  that  equipment  was  listed  in  the  in- 
ventory [R.  5928-5930].  Only  particular  trucks  were 
regularly  assigned  to  a  single  company's  routes  [R. 
5928-5929].  As  a  result,  it  appeared  as  if  Clark  Sani- 
tation was  operating  $327,010.96  of  rolling  stock  in  un- 
incorporated Clark  County  [R.  1121-376].  By  con- 
trast, only  25%  of  the  capacity  of  the  defendants' 
trucks  were  used  in  unincorporated  Clark  County  [R. 
4727-4728]. 

In  the  Invitation  to  Bid  for  the  dumpsite  use  permit, 
the  applicant  was  asked  to  state  what  he  agreed  "to 
make  available  in  connection  with  the  maintenance  and 
operation  of  said  'dump'  or  'dumps'  presently  owned  or 
leased  equipment  (more  particularly  described  in  the  in- 
ventory attached  hereto)  in  the  estimated  value  of  not 

less  than  $ "      [R.    1121-378].     Clark   Sanitation 

represented  its  presently  owned  or  leased  equipment  to 
be  valued  at  $81,200  and  furnished  an  inventory  of 
dumpsite  equipment  [R.  1121-383].  In  truth,  Clark 
Sanitation  never  operated  and  never  had  an  item  of 
dumpsite  equipment,  for  it  was  Silver  State.  Disposal 
that  operated  the  dumpsite  [R.  1121-70,  71,  84].  In- 
deed, in  their  financial  statements  for  the  year  ending 
September  30,  1965,  the  defendants  admitted:  "On 
April  1,  1965,  a  franchise  to  operate  the  dump  was 
issued  by  the  Clark  County  Commission  to  Clark  San- 
itation, Inc.  The  dump  equipment  was  purchased  from 
Silver  State  Disposal  Service,  Inc.  which  had  operated 
the  dump  prior  to  April  1,  1965."     [R.  1121-169]. 

On  March  11,  1965,  six  days  after  the  award  of  the 
franchise,  Clark  Sanitation  sent  to  Sun  Valley's  cus- 
tomers a  printed  form  letter,  stating  that  on  March  5, 
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1W»5,  ihr   r.oard  of  C'minly  Oitin  'li'l  .iv.ard 

flic  exclusive  c<»niract  to  Clark  .nul  •"•iuit- 

ing  not  only  thr  pick-up  account,  but  al^j  a  container 
rental  account  |R.  1121-35). 

SPECIFICATION  OF  EKKORS. 

The  District  ('<»url  comniiltcd  prejudicial  error  in 
>;ranting  the  defendants'  motion  for  summary  juHjfnicnt 
for  the  following:  reasons 

1.  There  was  a  genuine  lactuai  issue  whether  con- 
tainer leasinff  was  a  line  oi  interstate  commerce  on 
which  the  trade  |)ractices  complained  of  had  an  effect. 

2.  There  was  a  jjenuinc  factual  issue  whether  the 
defendants  conducted  an  interstate  business  which  was 
Ix-nefited  by  the  trade  practices  complained  of.  and  the 
accrual  of  an  advantage  by  an  interstate  business  con- 
ducted by  the  defoiidaiits  meets  the  test  of  "affecting 
interstate  commerce"  even  if  the  plaintiff  docs  not  di- 
rectly engage  in  trade  across  state  lines. 

3.  There  was  a  genuine  factual  issue  whether  the 
defendants  had  established  a  customer  relationship  with 
the  distributor  of  a  particular  garbage  pick-up  equip- 
iiioin  nianutaclurer  of  such  a  nature  that  interstate  com- 
merce in  equipment  distribution  was  affected  by  the 
trade  practices  complained  of. 

4.  There  was  a  genuine  factual  issue  whether  de- 
fendants carried  out  an  anticompetitive  scheme  through 
trade  practices  a  part  of  which  grew  out  of  pnxeedings 
iK'fore  the  County  Commissioners  on  the  subiect  of  an 
exclusive  franchise  for  garbage  pick-up  and  disposal 
service  in  the  unincorporated  area  of  Clark  County. 
Nevada. 
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5.  Misrepresentations  in  a  bid  for  an  exclusive  fran- 
chise resulting  in  the  rejection  of  competing  bids  and 
the  issuance  of  the  franchise  and  the  subsequent  use 
of  the  fruits  of  such  conduct  for  the  purpose  of  ex- 
cluding competition  may,  in  total,  be  found  to  constitute 
part  of  a  broader  scheme  violative  of  the  antitrust  laws 
without  an  attack  on  the  franchise. 

6.  There  was  a  genuine  factual  issue  whether  the 
procedures  adopted  by  the  county  commissioners  de- 
stroyed the  free  competition  on  a  common  basis  the  state 
statute  demanded,  and  a  franchise  granted  in  violation 
of  the  statutory  requirement  would  be  action  beyond  the 
outer  perimeter  of  statutory  authority  and  therefore 
without  immunity  from  the  antitrust  laws. 

7.  There  was  a  genuine  factual  issue  whether  the  in- 
vitation for  bids  was  a  sham  that  evaded  the  free  com- 
petition on  a  common  basis  state  statute  demanded, 
and  a  franchise  granted  in  violation  of  the  statutory 
requirements  would  be  action  beyond  the  outer  perimeter 
of  statutory  authority  and  therefore  without  immunity 
from  the  antitrust  laws. 

8.  There  was  a  genuine  factual  issue  whether  the 
grant  of  a  franchise  was  influenced  in  furtherance  of 
an  anticompetitive  conspiracy  participated  in  by  one  or 
more  County  Commissioners,  and  such  conspiratorial 
conduct  would  be  subject  to  the  antitrust  laws. 
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SUMMARY  OF  THE  ARGUMENT. 

The  evidence  before  the  court  Ik:I<iw  presented  a 
triable  ijwue  of  fact  whether  the  defendant*  engaKcd  in 
|)racticcs  anuntntinji  to  the  removal  of  '■■  '  '•  nt%  »o 
as  to  keep  them  from  having  a  deprcsM  Mce  on 

county-wide  container  rental  rate*  and  to  enable  the  de- 
fendants to  j^ain  rniitrol  of  the  container  rental  rate 
structure  in  Clark  County,  Nevada.  An  inference  could 
l)c  reasonably  drawn  from  the  evidence  that  the  con- 
tainer rental  activity  was  a  separate  sub-market  in  a 
line  of  interstate  commerce  in  which  the  litigants  par- 
lici|)atcd  and  that  the  flow  of  interstate  commerce  con- 
tinued until  the  containers  reached  the  customers  of 
the  garbage  pick-up  and  disposal  service.  There  was  a 
genuine  triable  is.sue  whether  the  trade  practices  com- 
plained of   were  in   restraint   of   interstate  commerce. 

The  evidence  before  the  court  below  presented  a 
triable  issue  whether  the  defendants  conducted  an  inter- 
state business  that  inevitably  had  to  be  strengthened  by 
the  removal  of  the  independents  in  Clark  County. 
Nevada.  The  broad  test  of  "affecting  interstate  com- 
merce" within  the  meaning  of  the  Sherman  Act  is  met 
if  a  defnedant's  anticompetitive  trade  practices  gave  it  a 
definite  advantage  in  its  own  interstate  dealings.  It  is 
not  essential  to  satisfy  the  juri.';dictional  .scope  of  the 
antitrust  laws  that  the  plaintiff  directly  engage  in  trade 
across  state  lines. 

The  evidence  before  the  court  below  showed  that  the 
fact-finder  could  infer  the  existence  of  a  favored  recip- 
rocal relationship  between  the  defendants  and  an  inter- 
state distributer  of  garbage  pick-up  equipment  which 
competed  with  other  products  in  interstate  commerce. 
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Inevitably  the  removal  of  independents  from  Clark 
County,  Nevada,  would  leave  the  defendants  as  the 
sole  outlet  for  hundreds  of  thousands  of  dollars  worth 
of  equipment  and  would  thus  make  it  more  difficult  for 
competing  brands  of  equipment  not  distributed  or  fa- 
vored by  the  said  distributor  to  find  outlets  in  Clark 
County,  Nevada. 

The  fact-finder  must  look  at  the  whole  picture,  not 
merely  each  of  the  specific  trade  practices.  Collective 
consideration  of  the  defendants'  trade  practices  shows 
that  there  was  a  g-enuine  factual  issue  whether  the  de- 
fendants carried  out  an  anticompetitive  scheme  through 
their  trade  practices,  a  part  of  which  grew  out  of  the 
proceedings  before  the  County  Commissioners  on  the 
subject  of  an  exclusive  franchise  for  garbage  pick-up 
and  disposal  service  in  the  unincorporated  area  of  Clark 
County,  Nevada. 

The  evidence  before  the  court  below  showed  that  de- 
liberate overstatements  amounting  to  fraud  were  made 
in  Clark  Sanitation's  proposal  for  the  exclusive  fran- 
chise for  the  garbage  pick-up  and  disposal  •  service  in 
the  unincorporated  area  of  Clark  County,  Nevada.  The 
court  below  recognized  that  there  was  inferential 
support  in  the  evidence  for  a  finding  of  misrepresenta- 
tion. It  erroneously  concluded  that  the  franchise  must 
be  attacked.  However,  the  right  to  conduct  the  gar- 
bage disposal  business  in  the  unincorporated  area  of 
Clark  County,  Nevada,  and  the  right  to  competitively 
bid  for  the  franchise  was  a  common  right.  It  was  in 
an  economic  framework  that  the  bids  were  to  be  sub- 
mitted and  considered.  The  restriction  of  that  right  in 
the  case  at  bar  was  effectuated  by  fraud.  The  public 
has  a  paramount  interest  in  seeing  that  a  restriction 


<>i  a  common  rixht  Apringn  frotn  a  backgnnind  free 
irotn  fraud.  An  attack  on  the  franchiMr  i*  unnccet- 
sary.  The  County  0»mnii»»i«»ncr»  did  not  (xum  on 
the  true  situation,  lx.'cau.se  the  facl.H  had  txrcn  withhckJ 
pursuant  to  an  anticom|x;titive  nchcmc.  The  misrrpre- 
ciitations  atid  the  suhse^juent  use  of  the  frnitu  of  nuch 
'Miuluct  for  the  pur|M)se  of  excluding  com|)Ctitic/n  may, 
in  total,  \k  found  to  constitute  (lart  of  a  broader  scheme 
violative  of  the  antitrust  laws  without  an  attack  on 
the  franchise. 

There  was  evidence  before  the  court  below  that  the 

prtKcdurcs  adopted  for  the  award  of  the  franchise  were 
illegal.  The  plaintiff  has  a  primary  right  not  to  have 
its  business  injured  by  a  pattern  ni  conduct  violative 
of  the  Sherman  Act.  Where  the  plaintiff's  damages 
result  from  a  pattern  of  conduct  unlawful  but  for  a  de- 
fendant's contention  that  its  conduct  was  state-directed, 
the  plaintiff  has  a  right  to  show  that  the  injurious 
conduct  was  carried  out  in  excess  of  statutory  authority. 
A  federal  court  whose  jurisdiction  has  been  invoked 
under  the  antitrust  laws  has  a  duty  to  decide  questions 
of  state  law  when  neccs.sary  to  the  rendition  of  a  judg- 
ment. In  the  case  at  bar.  there  was  a  genuine  factual 
issue  remaining  for  trial  whether  the  procedures  re- 
ferred to  by  the  court  below  as  illegal  in  practical  effect 
destroyed  the  free  competition  on  a  common  basis 
which  the  statute  demanded.  The  bid  documents  and 
the  variables  and  conditions  of  bidding  were  tailored  to 
handicap  bidders  other  than  Clark  Sanitation.  In  Ne- 
vada, violation  of  a  statutory  requirement  of  competi- 
tive bidding  is  action  l^eyond  the  outer  perimeter  of 
authority.  The  state  court  of  Xcvada  has  held  that  the 
governing  state  statute  requires  competitive  bidding  as 
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the  method  by  which  the  County  Commissioners  must 
proceed  to  grant  a  franchise. 

There  was  evidence  that,  not  only  was  the  competitive 
bidding  required  by  the  state  statute  destroyed,  but  that 
one  or  more  of  the  County  Commissioners  favored 
Clark  Sanitation  for  personal  selfish  reasons  unrelated 
to  the  public  interest.  There  was  a  trial  question 
whether  the  invitation  for  bids  was  a  sham,  done  only 
to  appear  to  comply  with  the  law  and  to  clothe  the  pro- 
ceedings with  the  habiliments  of  legality.  A  conclusion 
that  the  proceeding  before  the  County  Commissioners 
was  a  subterfuge  to  evade  competitive  bidding  would 
subject  the  franchise  to  attack  in  a  private  antitrust 
action.  The  County  Commissioners  would  not  have  the 
power  to  decide  whether  their  invitation  for  bids  was 
a  sham. 

The  same  inferential  proof  that  supports  a  genuine 
triable  issue  whether  the  invitation  for  bids  was  a 
sham  and  whether  one  or  more  County  Commissioners 
favored  Clark  Sanitation  for  personal  selfish  reasons 
unrelated  to  the  public  interest  permits  the  fact-finder 
to  conclude  that  one  or  more  County  Commissioners 
joined  an  anticompetitive  scheme  and  in  furtherance 
thereof  influenced  the  grant  of  the  franchise.  Such 
conspiratorial  conduct  would  be  subject  to  the  antitrust 
laws. 
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ARGUMENT. 

I. 
THERE  WAS  A  GENUINE  FACTUAL  ISSUE  WHETH- 
ER CONTAINER   LEASING  WAS  A  LINE  OF  IN- 
TERSTATE  COMMERCE  ON  WHICH  THE  TRADE 
PRACTICES  COMPLAINED  OF  HAD  AN  EFFECT. 

■'(T)lic  (jiK'sliiMi  wliclhcr  Mininiary  judgnietit  i*  ap- 
propriate in  any  case  is  one  to  be  decided  upon  the 
l)articular  facts  of  that  case."  First  Natiotwl  Hank  of 
Arizona  v  ('•'••■^  Service  Co..  88  S.  Ct.  1575,  1577 
( 1968). 

In  American  Mfrs.  M.  I.  Co.  v.  American  Proadcast- 
iuff-rara.  Tb..  (2  Cir.  1%7)  388  F.  2d  272.  280-282, 
the  issue  was  whether  a  j^roup  of  television  stations  was 
a  single  "product"  or  different  "products"  for  the  pur- 
pose of  determining  whether  a  network  made  a  tie-in 
sale,  which  rccptircs  separate  tying  and  tied  products. 
It  was  held  that  the  evidentiary  facts  permitted  dif- 
ferent inferences  to  be  drawn  on  the  question  of  sep- 
arability and  that  a  summary  judgment  must  therefore 
l»e  reversed,  since  United  Slates  -•.  Diehnld.  269  U.S. 
654.  655,  82  S.  Ct.  993.  994.  8  L.  Ed.  2d  176  ( 1%2). 
dictates  conformity  to  the  principle  that.  "(o)n  sum- 
mary judgment  the  inferences  to  be  drawn  from  the 
underlying  facts  c<Mitained  in  such  materials  (affidavits, 
exhibits  and  depositions)  must  he  viewed  in  the  light 
most  favorable  to  the  party  opposing  the  motion." 

The  court  added.  3S8  F.  2d  at  279-280: 

"Moreover,  we  have  been  forewarned  that  the 
use  of  summary  judgment  in  complex  antitrust 
litigation  must  be  closely  .scrutinized.  Poller  v. 
Columbia  Broadcasting  .System,  368  U.S.  464. 
473.  82  .S.Ct.  486,  7  L.Ed.2d  458  (1962).     .^nd. 
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this  admonition  is  apt  where  too  Httle  is  known 
of  the  practical  impact  of  the  challenged  transac- 
tions. White  Motor  Co.  v.  United  States,  372  U.S. 
253,  263-264,  83  S.  Ct.  696,  9  L.  Ed.  2d  738 
(1963).  But,  this  is  not  to  say  that  summary  judg- 
ment never  has  a  place  in  the  antitrust  field,  (cita- 
tions) 

"The  question  before  us  is  not  the  availability 
of  the  rule  in  any  specific  category  of  cases,  but 
whether  the  record  in  this  particular  case  adequate- 
ly clarifies  the  complex  and  convoluted  issues  that 
are  so  common  in  antitrust  litigation. 
Thus,  our  holding  here  does  not  weaken  the  force 
of  Rule  56,  but  'simply  recognize(s)  that  there  are 
instances  where  summary  judgment  is  too  blunt  a 
weapon  with  which  to  win  the  day,  particularly 
where  so  many  complicated  issues  of  fact  must  be 
resolved  in  order  to  deal  adequately  with  difficult 
questions  of  law  which  remain  in  the  case.'  Miller 
V.  General  Outdoor  Advertising  Co.,  337  F.2d  944 
(2d  Cir.1964)." 

In  Southern  Blowpipe  &  Roofing  Co.  v.  Chattonooga 
Gas  Co.,  (6  Cir.  1966)  360  F.  2d  79,  a  summary 
judgment  was  reversed  in  an  antitrust  case  involving 
the  question  whether  a  utility  already  possessed  of  a 
legal  monopoly  which,  in  the  service  of  that  monopoly, 
avails  itself  of  the  peculiarities  of  utility  rate-making 
to  sell  below  cost  in  the  competitive  field  of  selling 
appliances  may  be  found  to  have  violated  the  antitrust 
laws.    The  court  stated,  360  F.  2d  at  81 : 

"Notwithstanding  the  salutary  and  timesaving 
uses  of  summary  judgment.  Judge  Miller  of  this 
Court  took  occasion  to  speak  at  some   length  of 
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thc  restraints  that  shuuid  be  observed  in  its  use. 
S.  J.  (jrovcs  &  Sons  Co.  v.  Ohio  Turnpike  Com- 
mis.si..n.  315  K2d  235.  2i7  (CA  6,  1963).  Sijar- 
injf  employment  of  it  in  the  comi>lcx  field  of  the 
antitru.Ht  statutes  was  adnkjni.shed  by  the  Supreme 
Court  in  Poller  v.  Columbia  Broadcasting  Co., 
368  U.S.  4(j4.  467.  473.  82  S.Ct.  486,  7  L.Ed.2d 
458  ( 1962)  and  White  Motor  Co.  v.  United  State*, 
i72  U.S.  253.  259-264,  83  S.Ct.  696  (1963)." 

See  Tillamook  Cheese  &  Dairy  /Issoeiation  v.  TUla- 
mook  County  Creamery  Association,  (9  Cir.  1966)  358 
F.  2d  115.  117. 

The  plaint il'f'.s  evidence  was  .sufficient  to  justify  a 
finding  by  the  jury  that  the  defendants  engaged  in 
practices  amounting  to  the  removal  of  independents  so 
as  to  keep  them  from  having  a  depressive  influence  on 
county- wide  container  rental  rales  and  to  enable  the  de- 
fendants to  gain  control  of  the  container  rental  rate 
.structure  in  Clark  County.  Nevada.  Such  a  finding  may 
be  inferred  from  the  evidence  .set  out  in  Paragraph 
D(l)  of  the  Statement  of  Facts,  supra.  Thus  we  arc 
left  with  the  question  whether  .such  activities  by  defend- 
ants were  in  restraint  of  interstate  commerce  and 
whether  the  court  below  erroneously  withdrew  that  ques- 
tion fnmi  the  jury  by  granting  a  summary  judgment. 

A.  An  Inference  May  Be  Drawn  That  the  Con- 
tainer Rental  Activity  Was  a  Separate  Sub- 
Market. 

Utilities  engage  in  merchandising  activity.  Re  Pro- 
motional Activities  by  Gas  &  Elec.  Corporations.  (N.Y. 
P.S.C.  1067)  68  PUR  3d  162.  .\  utility  may  conduct 
an  appliance  rental  program  that  is  a  separate  and  dis- 


tinct  operation.  Re  Intermountain  Gas  Co.,  (Idaho 
P.S.C.  1967)  67  PUR  3d  511.  A  utility  may  engage 
in  trade  practices  affecting  an  appliance  market  in  a  line 
of  interstate  commerce  that  confHct  with  the  Sherman 
antitrust  laws.  Southern  Blowpipe  &  Roofing  Co.  v. 
Chattanooga  Gas  Co.,  supra,  360  F.  2d  at  81.  A 
pragmatic  approach  to  the  merchandising  activities  of 
companies  which  perform  a  local  garbage  pick-up  and 
disposal  service  leads  to  the  inevitable  conclusion  that 
the  court  below  failed  to  pierce  economic  realities,  when 
it  stated  that  interstate  commerce,  in  the  acquisition  of 
equipment  and  supplies  for  the  garbage  collector,  was 
incidentally  involved  [R.  1098].  The  court  below  has 
misplaced  its  reliance  on  Page  v.  Works,  (9  Cir.  1961) 
290  F.  2d  323,  cert,  denied,  368  U.S.  875,  82  S.  Ct. 
121,  7  L.  Ed.  2d  76  (1961),  because  an  evaluation  of 
business  facts  shows  that  this  decision  is  not  controlling. 
A  motion  for  summary  judgment  cannot  be  determined 
by  showing  what  another  court  did  or  did  not  decide  on 
a  different  set  of  facts  and  on  a  different  evidentiary 
showing. 

The  evidentiary  facts  recited  in  Paragraph  D(l)(a) 
of  the  Statement  of  Facts,  supra,  are  incorporated  here- 
in by  reference.  A  fact-finder  may  readily  infer  that 
the  container  rental  activity  was  a  separate  and  distinct 
operation;  it  was  conducted  on  a  mass  scale  by  Disposal 
Investments,  Inc.,  whose  investment,  revenue  and  ex- 
penses were  separately  accounted  for ;  its  rental 
rates  were  not  regulated  by  any  governmental  body; 
its  profitability  was  stated  by  the  defendants  in  their 
financial  reports  to  be  enormous ;  its  rate  structure  was 
subject  to  the  depressive  influence  of  the  rates  charged 
by  independents.     Clearly,  it  is  unrealistic  to  say  as  a 


ni;ilicr  i>t  law  ihat  tin-  conlniticr  rrniai  an; 
vii'wcfl  as  a  fncrclianclisinj^  activity.  The  < 
cratirm  ni  container  lenHJnf;  wax  not  treated  oa  an  item 
f»f  cxiHrnsc  for  .stip|)lic»  of  the  ^arha^c  pick-iip  operation. 
Cental  income  was  ncrt  nierf(c<i  with  pick-up  revenue 
for  rate-makinjj  jnjr|K»scH  in  territories  where  an  affili- 
ate of  the  defendant  had  a  franchise.  The  very  fact 
that  defendant  Di.s|K)sal  Inve.Mtnent.s,  Inc.  >ou(fht  a 
separate  container  franchise  from  the  City  of  \jk$ 
Vcjfas  reveals  that  it  was  a  flistinct  morchandisinjf  activ- 
ity [R.  830.  822-827 1 .  If  it  merely  involved  supplicn 
to  a  jfarl)a>jo  coll'"cii«m  service  and  Silver  State  Dis- 
|x)sal  had  an  exclusive  contract  in  the  City  of  Las 
Vegas  for  garlwRc  pick-up  and  disposal  service,  why 
would  Disposal  Investments.  Inc.  have  applied  to  the 
City  of  I>as  Wrtis  for  a  container  franchise?  Surely, 
the  court  below  erred  in  depriving  the  fact- finder  of 
the  opportunity  to  consider  container  rental  activity, 
not  as  the  mere  incidental  furnishing  of  supplies  for 
garbage  collection,  Init  as  a  separate  form  of  merchan- 
dising, Hoth  plaintiff  and  defendants  engaged  in  con- 
tainer rental  activity.  "(T)hcre  may  be  submarkets  that 
are  separate  economic  entities."  United  Stafcs  v.  Grin- 
ncll  Corf..  .^84  L'.S.  S(x^.  572.  86  S.  Ct.  1698.  16  L. 
Ed,  2d  778.  787  (1966):  Bailey's  Bakery.  Ltd.  v.  Con^ 
tinevtaJ  Bakimj  Company.  (D.  Hawaii  1964)  235  F. 
Supp.  705.  715. 

The  defendants  herein  conducted  their  container  rental 
activity  as  a  separate  and  distinct  operation.  They  used 
nisp<i.sal  Invcstnicnts.  Inc.,  a  .separate  corp<"tration.  for 
that  purpose.  They  maintained  separate  b«xiks  of  ac- 
count and  engaged  iti  the  container  leasing  business 
throughout  Clark  County.  Nevada  fR.  176.  181.  48421- 
Disposal   Investments   had   the  advantage  of  available 
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customers  in  the  cities  of  Las  Vegas  and  North  Las 
Vegas,  where  it  had  exclusive  contracts  for  garbage 
pick-up  and  disposal  service  [R.  4882].  However,  Dis- 
posal Investments'  rental  rates  in  the  City  of  Las 
Vegas,  City  of  North  Las  Vegas  and  unincorporated 
Clark  County  were  not  regulated  by  any  government 
body  [R.  4838].  In  unincorporated  Clark  County,  Sun 
Valley  was  a  competitor  not  only  in  garbage  pick-up 
and  disposal  service,  but  also  container  rentals  [R.  842- 
843,  4720].  The  rates  charged  in  unincorporated 
Clark  County  influenced  the  rates  charged  in  the  City 
of  Las  Vegas  [R.  4719,  4720]. 

Disposal  Investments  had  a  number  of  large  custom- 
ers who  owned  and  managed  apartment  house  proper- 
ties in  both  the  City  of  Las  Vegas  and  unincorporated 
Clark  County  [R.  4893-4894,  4899-4900].  The  apart- 
ment house  customers  were  billed  separately  for  con- 
tainer rentals  [R.  4905-4906].  Disposal  Investments 
could  not  charge  a  lower  container  rental  in  unincor- 
porated Clark  County  than  in  the  City  of  Las  Vegas 
and  so  its  policy  was  to  maintain  a  uniform  container 
rental  rate  in  both  territories  [R.  4901-4902]'.  Rates 
charged  to  customers  in  the  City  of  Las  Vegas  were  in- 
fluenced by  the  rates  charged  to  customers  in  unincor- 
porated Clark  County  [R.  4720].  Sun  Valley  Disposal 
Co.  was  viewed  by  the  defendants  a  potential  price- 
cutter  [R.  4714-4715].  Sun  Valley  took  about  1,000 
apartment  house  accounts  from  the  defendants  [R. 
4720].  The  defendants  claim  that  they  could  not  re- 
duce prices  in  the  unincorporated  Clark  County  because 
that  might  result  in  customers  demanding  a  reduction 
in  the  City  of  Las  Vegas  [R.  4719].  See  United 
States  V.  Socony-Vacimm  Oil  Co.,  310  U.S.  150,  219- 
220,  60  S.  Ct.  811,  842,  84  L.  Ed.  1129  (1940). 


B.  An  Inference  May  Be  Drawn  That  the  Flow  of 
Interstate  Commerce  Continued  Until  the  Con- 
tainers Heachcd  the  Customers  of  the  Garbage 
Pick-up  and  Disposal  Service. 

The-  |)laintiff  contends  that  the  counw:  of  conduct 
complained  of  herein  o|)cratcd  u|xjn  the  ccmtaincrs  while 
they  were  still  in  the  flow  of  interstate  commerce, 
which  did  not  terminate  until  the  containers  reached  the 
customers  down  the  distribution  line. 

In  Las  Vegas  Mctrhatit  Plumbers  Ass'n.  v.  United 
States.  (9  Cir.  1954)  210  F.  2d  7i2,  743.  cert,  denied. 
348  U.S.  817.  75  S.  Ct.  29.  99  L.  Ed.  645  (1954),  it 
was  held  that  a  ca.se  under  the  antitrust  laws,  so  far  as 
the  interstate  conuncrce  element  is  concerned,  may  rest 
on  the  theory  that  the  acts  complained  of  occurred 
within  the  flow  of  interestate  commerce.  This  is  gen- 
erally referred  to  as  the  "in  commerce"  theory.  In  that 
case  there  was  evidence  that  po<xls  were  shipped  to  the 
wholesaler  to  fill  sjK-cial  orders  placed  with  him  by  the 
conspiring  plumbers.  Goods  were  also  shipped  by  the 
manufacturers  to  the  conspiring  pluml>crs  on  direct 
order.  Still  other  ptxxls  were  shipptd  to  the  whole- 
saler for  pcneral  resale.  The  court  found  the  evidence 
sufficient  to  support  the  "in  commerce"  theory. 

See  Indcpcmknt  Taxicab  Operator's  Ass'n  v.  Y'eUow 
Cab  Co.,  (N.D.  Gal.  1968)  27»  F.  Supp.  979,  984; 
United  States  7:  Pcinisykvtiia  Refuse  Retno^xtl  Associa- 
tion. (3  Cir.  196f>)  357  F.  2d  80\  8W.  cert,  denied. 
384  U.S.  961.  86  S.  Ct.  1588.  16  L.  Ed.  2d  674  (1966). 

In  Standard  Oil  Co.  v.  F.T.C..  340  U.S.  231.  71 
S.  Ct.  240.  95  L.  Ed.  239  (1951).  it  was  held  that 
gasoline  retained  its  "in  commerce"  character  after  it 
was  shipped  from  Indiana  to  Detroit  and  was  stored  to 
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await  wintertime  sale,  where  Standard  could  accurately 
estimate  the  demands  of  its  customers. 

See  City  of  Fort  Lauderdale  v.  East  Coast  Asphalt 
Corp.,  (5  Cir.  1964)  329  F.  2d  868,  870-871;  Fore- 
most Dairies,  Inc.  v.  F.T.C.,  (5  Cir.  1965)  348  F.  2d 
674,  677-678. 

Walling  v.  Jacksonville  Paper  Company,  317  U.S.  564, 
63  S.  Ct.  332,  87  L.  Ed.  460  (1943),  was  a  Fair  Labor 
Standards  Act  case  which  held  that  in  three  categories 
the  special  circumstances  under  which  goods  moving 
from  out  of  state  to  an  instate  wholesaler  for  redis- 
tribution in  the  state  may  be  said  to  have  the  requisite 
practical  continuity  of  an  interstate  movement.  In- 
cluded are  goods  purchased  by  wholesalers  (1)  to  fill 
a  special  order,  (2)  under  a  contract  or  understanding 
by  which  the  wholesaler  has  agreed  to  fill  the  needs  of  a 
particular  customer,  or  (3)  to  fill  the  anticipated 
needs  of  a  particular  customer  although  no  contract  or 
understanding  to  do  so  exists.  For  a  discussion  of  the 
application  of  the  Walling  case  to  cases  arising  under 
the  Sherman  Act,  see  Burke  v.  Ford,  (10  Cir.  1967) 
377  F.  2d  901,  904,  reversed  on  other  grounds,  389 
U.S.  320,  88  S.  Ct.  443,  19  L.  Ed.  2d  554  (1967). 

A  combination  creating  a  monopoly  or  removing  in- 
dependents from  the  market  so  as  to  indirectly  fix  prices 
is  "illegal  per  se".  United  States  v.  General  Motors  Cor- 
poration, 384  U.S.  127,  148,  86  S.  Ct.  1321,  1332,  16 
L.  Ed.  2d  415,  428  (1966) ;  United  States  v.  Aluminum 
Co.  of  America,  (2  Cir.  1945)  148  F.  2d  416,  427-428. 

The  amount  of  commerce  involved  is  not  material, 
especially  where  it  clearly  exceeds  de  minimis.  Safeway 
Stores,  Incorporated  v.  F.T.C.,   (9  Cir.   1966)   366  F. 
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2(\  795.  79H;  Pcrryttm  Wholesale,  Inc.  v.  i'lonrrr  ins- 
fnhtlinfi  Co.  of  Kanstu,  (10  Cir.  19f>5)  353  F.  2d 
f>)K.  U22\  .'lf>rr  Ho.H^'ry  v.  Leader.  310  U.S.  469.  485, 
m  S.  Ct.  982.  987.  84  L.  hA.  1311  (1940):  United 
States  V.  Socofty-i'aruum  Oil  Co.,  tuf>ra,  310  U.S.  at 
nf»te  59.  paRc  224.  fO  S.  Ct.  at  mrtc  59.  pajjc  84^..  84 
I..  Ed.  at  note  59.  pajjc  1K)8;  United  States  v.  Yellow 
Cab  Co..  332  U.S.  218.  225,  67  S.  Ct.  1560.  1564.  91 
L.  Ed.  2010  (1947). 

The  pcricKlic  replacement  of  equipment  ha.s  bceti  held 
to  Ix"  the  .subject  of  recurrent  interstate  commerce. 
United  States  7'.  Vellmt'  Cah  Cn..  sxipra,  i^2  U.S.  at 
225.^,7  S  C\   ;,i  \'fy\  01  L.  KH.  at  2017 

TI. 
THERE  WAS  A  GENUINE  FACTUAL  ISSUE  WHETH- 
ER THE  DEFENDANTS  CONDUCTED  AN  INTER- 
STATE BUSINESS  WHICH  WAS  BENEFITED  BY 
THE  TRADE  PRACTICES  COMPLAINED  OF.  AND 
THE  ACCRUAL  OF  AN  ADVANTAGE  BY  AN  IN- 
TERSTATE BUSINESS  CONDUCTED  BY  THE  DE- 
FENDANTS MEETS  THE  TEST  OF  "AFFECTING 
INTERSTATE  COMMERCE"  EVEN  IF  THE 
PLAINTIFF  DOES  NOT  DIRECTLY  ENGAGE  IN 
TRADE  ACROSS  STATE  LINES. 

A.     An   Inference    May   Be   Drawn   That   the    De- 
fendants Conducted  an  Interstate  Business. 

In  Stauffcr  t-.  Rxlcy.  (9  Cir.  1950)  184  F.  2d  962. 
966-967.  it  is  stated: 

"The  trial  court  found  that  appellants  'are  en- 
gaped  in  interstate  commerce'.  The  complaint  al- 
leges that  appellants  have  developed  a  special  ap- 
paratus and  method   for  giving  therapeutic  treat- 


ments  of  passive  exercise  which  they  advertise  in 
California  and  other  states  as  'Stauffer'  treatments 
and  'Stauffer  System'  treatments.  Appellants  op- 
erate a  place  of  business  in  Los  Angeles  where 
such  treatments  are  rendered  to  the  public  and 
have  licensed  other  places  of  business,  both  in  Cali- 
fornia and  other  states,  where  such  treatments 
are  rendered  under  appellants'  supervision  and  con- 
trol as  to  nature  and  quality.  Appellants  train  the 
operators  of  the  licensed  places  of  business  in  the 
method  of  rendering  the  treatments  and  provide  the 
necessary  special  apparatus.  All  the  licensed  busi- 
nesses use  the  trade  name,  'Stauffer',  with  the 
express  consent  of  appellants.  U.  S.  v.  South- 
Eastern  Underwriters  Ass'n.,  1944,  322  U.S. 
533,  550,  64  S.Ct.  1162,  88  L.Ed.  1140." 

Appellant  incorporates  herein  by  reference  Para- 
graph D(2)  of  the  Statement  of  Facts,  supra,  to  show 
that  defendants  conducted  an  interstate  business  that 
inevitably  had  to  be  strengthened  by  the  removal  of  the 
independents  in  Clark  County,  Nevada. 

B.  The  Broad  Test  of  "Affecting  Interstate  Com- 
merce" Is  Met  if  a  Defendant's  Anticompetitive 
Trade  Practices  Give  It  a  Definite  Advantage 
in  Its  Own  Interstate  Dealings. 

In  Rangen,  Inc.  v.  Sterling  Nelson  &  Sons,  Inc.,  (9 
Cir.  1965)  351  F.  2d  851,  the  question  was  whether 
commercial  bribery  by  a  defendant  occurred  "in  the 
course  of  (its  own)  interstate  commerce"  within  the 
meaning  of  Section  2(c)  of  the  Clayton  Act,  15 
U.S.C.A.  §  13(c).  It  was  shown  that  the  commercial 
bribery,  though  local  in  character,  enabled  the  defendant 
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\(>  havr   vtrrm^rr   rf»m|irfitivr  cajw  ity   in    itn    intrr*i;«tr 
business;  niiH  the  Coiirf  slatrd.  351  F,  2<l  at  W>I  ; 

'  T)hc  iKiymcnts  to  firimc<»  were  made  in 
the  <iiiirsr  of  interstate  rnmmerre  !)ernuv  they 
created  inflnenccs  intrastate  which  injured  the  free 
competitive  interstate  comrncrer  in  finh  f»iod  out- 
side Idaho.  The  concept  to  which  we  refer  is  v»mc- 
thinp  more  than  the  broader  test  of  'affectin^f  in- 
terstate commerce',  which  is  applied  under  the  Sher- 
man Act.  Critical  here  is  the  fact  that  Ranfjen's 
payments  to  flrimes  jj^ve  it  a  definite  advantaffc  in 
its  own  interstate  dealings — the  'henefinary''  was 
its  interstate  business — and  therefore  the  paN'ments 
must  be  rejjarded  as  having  been  made  in  the  course 
of  its  own  interstate  commerce." 

Since  the  .Sherman  Act  standard  "affecting  interstate 
commerce"  is  conceded  by  the  lanpiiaj;je  of  the  derision 
to  be  broader  in  scope  than  the  Robinson-Patman's  re- 
quirement that  the  violation  of  its  terms  ocair  "in" 
commerce,  it  lojjically  follows  tliat  the  jurisdictional  re- 
quirements of  the  Sherman  Act  are  met  if  it  can  be 
shown  that  a  defendant  derived  a  definite  advantajfe 
in  its  own  interstate  dealings. 

C.     The  Plaintiff  Does  Not  Have  to  Directly 
Engage  in  Trade  Across  State  Lines. 

The  Ninth  Circuit  in  PiKjc  f.  li'ork.  jm/ta.  290  F. 
2d  at  iiO,  stated  that  the  crucial  test  for  a  private  anti- 
trust litigant  was:  ".  .  .  not  that  the  acts  complained 
of  affect  a  business  cngai^^cd  in  interstate  commerce, 
but  that  the  conduct  complained  of  affects  the  interstate 
commerce  of  such  business.'"  However,  the  principle 
that    a   private   litigant    must    prove   an   effect    on    the 


interstate  aspect  of  his  business  was  departed  from  in 
Washington  State  Bowling  Prop.  Ass'n  v.  Pacific 
Lanes,  Inc.,  (9  Cir.  1966)  356  F.  2d  371,  379,  in  which 
the  appellate  court  stated  that  jurisdiction  could  be  up- 
held on  two  alternative  grounds : 

"*  *  *  In  this  case  the  district  court  submitted 
two  special  interrogatories  to  the  jury  on  the  ques- 
tion of  interstate  commerce;  one  asking  whether 
the  acts  of  the  defendants  had  substantially  af- 
fected the  interstate  commerce  portion  of  the  plain- 
tiff's business  in  an  amount  that  was  more  than 
insignificant  (Int.  No.  3;  C.  T.  223),  and  another 
asking  whether  the  acts  of  defendants  substantially 
affected  interstate  commerce  and  that  the  amount 
of  commerce  affected  was  not  insignificant  (Int. 
No.  4;  C.  T.  223).  A  'yes'  answer  to  either 
would  be  adequate  to  sustain  a  finding  of  jurisdic- 
tion in  the  district  court  for  the  whole  case.  The 
jury  answered  'y^s'  to  both  interrogatories." 

In  Washington  State  Bowling  Prop.  Ass'n  v.  Pacific 
Lanes,  Inc.,  supra,  356  F.  2d  at  379,  reference  is  made 
to  Eiger,  Commerce  Element  in  Federal  Antitrust  Liti- 
gation, 25  Fed.  B.  J.  282,  293   (1965).     That  article 
criticized  Page  v.   Work,  supra,  as  incompatible  with 
the  United   States   Supreme   Court   decision   in   Klor's 
Inc.    V.    Broadway-Hale    Stores,    Inc.,    359   U.S.    207 
(1959).  The  article  stated,  25  Fed.  B.  J.  at  296-297: 
"The   essence   of    Klor's    is   that   private   plain- 
tiffs ought  not  to  be  burdened  with  proving  the  ef- 
fects of  a  per  se  offense  which,  in  a  Government 
action,  exist,  as  a  matter  of  law,  from  the  fact  of 
the  violation.     The  policy  expressed  in  Klor's  ap- 
pears to  require  that  the  same  jurisdictional  test  be 


ap|ilR-(i  to  <iiivcrniiicnt  and  private  actions.  G>n- 
K'rcss  wrote  thi-  irchic  «lafnaKc  action  into  the  anti- 
trust laws  in  part  as  an  instrument  of  enforce- 
ment, and  it  is  inconsistent  with  that  objective  to 
imj)osc  upon  a  private  suitor  a  burden  not  de- 
manded of  the  f  iovernment. 

"With  Klor's  and  l^age  in  mind,  note  the  hold- 
ing in  Gardclla  7:  Chattdlcr.  The  plaintiff,  a  base- 
ball player,  had  Ix-en  Iwrred  from  the  sport  by 
both  major  leagues,  liascball  itself  had  previously 
been  specifically  held  by  the  Supreme  Court  to  be  a 
IfKal  activity.  This  fact  notwithstanding,  two 
judges  found  an  effect  on  interstate  television  and 
radio  broadcasts  of  the  games  and  the  interstate 
movement  of  baseball  equipment.  Judge  Hand 
was  of  the  opinion  that  l>aseball  was  only  f>ro  lantn 
subject  to  the  antitrust  laws  to  the  extent  of  its 
association  with  related  interstate  businesses.  Judge 
Frank,  however,  refu.scd  to  accept  even  this  limita- 
tion, holding  that,  so  long  as  there  was  a  relation- 
ship with  commerce  of  more  than  a  dc  minimus 
quantum,  the  entire  industry  fell  within  the  pur- 
view of  the  act. 

"As  the  earlier  discussion  indicates.  Sherman 
Act  jurisdiction  is  defined  by  the  relati<^ship  be- 
tween the  violation  and  interstate  commerce.  If 
the  Klor's  thesis  is  to  be  given  full  effect,  the  com- 
merce determination  surely  cannot  be  groimded 
upon  the  identity  of  the  plaintiff,  or  whether  the 
illegal  acts  affect  the  interstate  commerce  phase  of 
the  plaintiff's  business.  The  test  is  whether  unlaw- 
ful activity  affects  the  ability  of  the  busine<is  to 
participate  in  interstate  trade,  either  as  a  producer 
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or  distributor  of  goods  moving  in  commerce  or  as 
the  local  recipient  of  related  goods  from  other 
states.  Just  as  there  is  a  danger  of  extending  the 
concept  of  commerce  to  embrace  every  conceivable 
violation  no  matter  how  local,  so,  on  the  other 
hand,  the  Page  decision,  if  carried  to  its  logical  ex- 
treme, would  virtually  repeal  the  statute  which 
makes  treble  damage  remedy  available  to  '(a)ny 
person'  injured  by  an  antitrust  violation.  By  re- 
quiring that  the  plaintiff  prove  an  effect  on  the 
interstate  aspect  of  his  business.  Page  in  effect 
denies  relief  to  a  businessman  who  either  does  not 
directly  engage  in  trade  across  state  Hnes  or  cannot 
claim  direct  injury  to  such  trade.  The  specific 
conduct  which  injured  the  plaintiff  may  itself  have 
been  purely  local,  but  the  local  nature  of  the  viola- 
tion does  not  immunize  it  if  prior  or  later  inter- 
state trust  in  goods  is  affected. 

"The  application  of  the  Klor's  principle  to  com- 
merce problems  would  not  relieve  a  private  litigant 
of  the  duty  to  allege  and  prove  facts  which  es- 
tablish a  basis  for  his  suit.  It  would,  however, 
however,  put  him  on  the  same  footing  as  the  Gov- 
ernment. Thus,  for  example,  purely  personal  serv- 
ices for  customers  after  they  have  ended  a  journey 
across  state  lines  would  be  without  the  Act  in 
either  Government  or  private  suit.  On  the  other 
hand,  a  manufacturer's  conduct  which  forces  a 
local  dealer  to  illegally  maintain  prices  affects  the 
flow  of  commerce  in  the  particular  goods,  and  that 
effects  is  not  diminished  nor  is  it  less  significant 
to  antitrust  enforcement  because  a  retailer- 
purchaser,  rather  than  the  Government,  seeks  relief 
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under  the  Act.  Similarly,  if  a  local  builder  of 
lioiiics  who  docs  no  interstate  bsincM  at  all  is 
victimized  by  a  price  fix  of  the  Las  yegas  or 
tmfrloytny  I'laslcrcrs  variety,  he  should  not  be 
barred  from  Sherman  Act  relief.  However,  even 
l^ayc  theory  which  rc<|uircs  injury  tf>  il  ite 

a.s|K'cl  ot  the  plaintilts  buhines.s,  the  In.  ild 

be  barred  from  recovery  because  he  has  no  inter- 
state business.  The  Payc  thesis  has  run  into  op- 
position in  at  least  two  district  courts,  one  of  them 
the  Ninth  Circuit,  in  A.  B.  T.  Sightseeing  Tours, 
Inc.  et  al  v.  Gray  Line  Nciv  York  Transportation 
Corp.,  the  Court  held  that  because  New  York  City 
sightseeing  companies  purchase  substantial  anviunts 
of  equipment  and  solicit  business  from  out  of 
state,  a  violation  could  affect  commerce  as  alleged 
in  the  cc)mi)laint.  In  Cathay  Mortuary-Wah  Sang 
V.  Funeral  Directors  of  San  Francisco,  Inc.,  the 
movement  of  funeral  equipment  from  outside  Cali- 
fornia to  a  kxal  funeral  parlor  was  held  suf- 
ficient to  satisfy  the  Sherman  Act  in  a  private  suit 
charging  exclusion  from  a  local  funeral  directors 
association.  Interestingly  enough,  the  District 
Court  cited  the  decisions  in  Las  Vegas  and  North- 
ern California  Pharmaceutical  (both  Go\'ernmcnt 
suits)  and  ignored  Page. 

"If  consistency  in  antitrust  enforcement  is  a  de- 
sirable objective,  commerce  in  a  prix-atc  action 
should  rest  upon  the  relationship  between  the  un- 
lawful conduct  and  the  movement  of  the  goods 
across  state  lines,  without  regard  to  whether  the 
plaintiff  is  the  G<ivcrnment  or  a  private  party." 
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In  Utah  Gas  Pipelines  Corp.  v.  El  Paso  Natural  Gas 
Co.,  (D.  Utah  1964)  233  F.  Supp.  955,  961,  it  is  stated: 
"*  *  *  The  Congressional  intent  is  broad  enough 
to  cover  the  local  entrepreneur  opposed  by  inter- 
state combinations  conspiring  to  preserve  their  ex- 
isting market  positions  and  accomplish  future  mar- 
ket encroachments.  While  in  Mead's,  the  more 
limited  reach  of  the  Robinson-Patman  Act  was  in- 
volved, in  the  Sherman  Act  Congress  left  no  area 
of  its  constitutional  power  over  interstate  commerce 
unoccupied,  United  States  v.  Frankfort  Distilleries, 
324  U.S.  293,  65  S.  Ct.  661,  89  L.  Ed.  951  (1945). 
Intrastate  activities  may  apply  the  pinch  illegally 
upon  interstate  commerce.  United  States  v. 
Women's  Sportswear  Mfg.  Ass'n.,  336  U.S.  460, 
69  S.  Ct.  714.  93  L.  Ed.  805  (1949).  And  vic- 
tims in  a  position  to  complain  of  interstate  monopo- 
lies or  conspiracies  are  not  limited  to  those  conduct- 
ing wide  scale  activities.  Klor's,  Inc.  v.  Broadwav- 
Hale  Stores,  359  U.S.  207.  79  S.  Ct.  705.  3  L.  Ed. 
2d  741  (1959)." 

III. 
THERE  WAS  A  GENUINE  FACTUAL  ISSUE  WHETH- 
ER THE  DEFENDANTS  HAD  ESTABLISHED  A 
CUSTOMER  RELATIONSHIP  WITH  A  DISTRIBU- 
TOR OF  A  PARTICULAR  GARBAGE  PICK-UP 
EQUIPMENT  MANUFACTURER  OF  SUCH  A  NA- 
TURE THAT  INTERSTATE  COMMERCE  IN 
EQUIPMENT  DISTRIBUTION  WAS  AFFECTED 
BY  THE  TRADE  PRACTICES  COMPLAINED  OF. 

Appellant  incorporates  herein  by  reference  Paragraph 
D  (3)  of  the  Statement  of  Facts,  supra,  to  show  the 
evidentiary  facts  pertaining  to  the  customer  relationship 
between  defendant  and  Arata  Pontiac,  as  a  distribu- 
tor of  Leach  equipment,  a  product  in  competition  with 
other  products  in  interstate  commerce.     The  inference 
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may  \k  drawn  that  a  favored  relationship  rcnjirorai  in 
character  existed  l)rtwcen  thcin.  Inevitably  the  re- 
moval of  indc|)cndent.H  from  Clark  County.  Nevada. 
would  leave  the  defenflants  as  the  s<»le  otitlet  for  hun- 
dreds of  thousands  of  dollars  worth  of  erjuipmcnt  and 
would  thus  make  it  more  difficult  for  com|»etinj{  brands 
of  equipment  not  distributed  ar  fav«»red  by  Arata  Pon- 
tiac  to  find  mttlets  in  the  Gark  County,  Nevada,  mar- 
ket. 

In  Hurkc  v.  l-onl.  .^89  U..S.  320,  88  S.  Ct.  443.  444. 
19  L.  Ed.  2d  554  (1967).  it  is  stated: 

"The  Court  of  Appeals  held  that  proof  of  a 
state-wide  wholesalers'  market  division  in  the  dis- 
tribution of  jTfKKl  retained  in  substantial  volume 
within  the  State  but  produced  entirely  out  of  the 
State  was  not  by  it.self  sufficient  proof  of  an  ef- 
fect on  interstate  commerce.  We  disagree.  Hori- 
zontal territorial  divisions  almost  invariably  reduce 
competition  among  the  participants.  -Addyston 
Pipe  &  Steel  Co.  v.  United  States.  175  U.S.  211. 
20  S.  Ct.  96.  44  L.  Ed.  136:  United  States  v. 
Sealy.  Inc..  388  U.S.  350.  87  S.  Ct.  1847.  18  L. 
Ed.  2d  1238.  When  competition  is  reduced,  prices 
increase  and  unit  .sales  decrease.  The  wholesalers' 
territorial  flivision  here  almost  surely  resulted  in 
fewer  sales  to  retailars — hence  fewer  purchases 
from  out-of-state  distillers — than  wotild  have  oc- 
curred had  free  competition  prevailed  among  the 
wholesalers.  In  addition  the  wholesalers*  division 
of  brands  meant  fewer  wholesale  outlets  available 
to  any  one  outmf -state  distiller.  Thus  the  state- 
wide wholesalers'  market  division  inevitably  af- 
fected interstate  commerce." 
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Wholly  intracounty  acts  may  be  found  to  have  had 
a  substantial  effect  on  interstate  commerce.  Bank  of 
Utah  V.  Commercial  Security  Bank,  (10  Cir.  1966)  369 
F.  2d  19,  23. 

See:  Otto  Milk  Company  v.  United  Dairy  Farmers 
Coop.  Ass'n,  (3  Cir.  1967)  388  F.  2d  789,  798. 

IV. 
THERE  WAS  A  GENUINE  FACTUAL  ISSUE  WHETH- 
ER DEFENDANTS  CARRIED  OUT  AN  ANTI- 
COMPETITIVE SCHEME  THROUGH  TRADE 
PRACTICES,  A  PART  OF  WHICH  GREW  OUT  OF 
PROCEEDINGS  BEFORE  THE  COUNTY  COMMIS- 
SIONERS ON  THE  SUBJECT  OF  AN  EXCLUSIVE 
FRANCHISE  FOR  GARBAGE  PICK-UP  AND  DIS- 
POSAL SERVICE  IN  THE  UNINCORPORATED 
AREA  OF  CLARK  COUNTY,  NEVADA. 

The  standard  to  be  applied  on  a  motion  for  sum- 
mary judgment  is  analogous  to  that  used  on  a  motion 
for  a  directed  verdict.  American  Mfrs.  M.  I.  Co.  v. 
American  Broadcasting-Para.  Th.,  supra,  388  F.  2d  at 
279. 

This  Circuit  has  reversed  a  directed  verdict  on  the 
issue  of  intent  to  monopolize,  even  though  the  proof  as 
to  each  of  specific  acts  may  be  insufficient  in  itself  to 
establish  unlawful  intent,  because  this  Circuit  recog- 
nized that  "the  jury  must  look  at  the  'whole  picture', 
weigh  the  contradictory  evidence  and  inferences  and 
draw  the  'ultimate  conclusion  as  to  the  facts'."  Case- 
Swayne  Co.  v.  Sunkist  Growers,  Inc.,  (9  Cir.  1966)  369 
F.  2d  449,  459.  reversed  on  other  grounds.  389  U.S. 
384,  88  S.  Ct.  528,  19  L.  Ed.  2d  621  (1967):  see 
Sanitary  Milk  Producers  v.  Bergjans  Farm  Dairy,  Inc., 
(8  Cir.  1966)  368  F.  2d  679,  691. 
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The  prarliccs  ot  the  flcfcndants  nnist  l)c  coiiMfirrcn 
collectively  in  confdrmity  with  the  dictates  of  Cow/iWw- 
lal  Ore  Co.  v.  Union  Carbide  &  Carbon  Corp.,  370  U.S. 
690.  699.  82  S.  Ct.  1404.  8  L.  VA.  2A  777,  784  ( 1962). 

The  plaintiff  in  the  case  at  bar  can  rely  upon  the  col- 
lective consideratifm  of  the  following?  acts  and  practices: 
Ivarly  attitude  of  hostility  toward  independents.  Amer- 
ican Medical  Ass'n  v.  United  Stales,  76  Afij).  I).C.  70. 
S7.  130  F.  2d  2.33.  2.'^0  (1942).  affd.  .317  U.S.  519.  63 
S.  Ct.  326.  317  U.S.  519  (certiorari  limited  to  other 
issues) ;  acquisitions  acconipanicd  by  covenants  af^in.st 
competition  prior  to  the  entry  of  Sun  Valley  into  bu.Hi- 
ncss.  Bausch  Machine  Tool  Co.  7>.  Aluminum  Co.  (2 
Cir.  1934)  72  F.  2d  236.  2.39-240:  existence  of  the 
scheme  before  the  entry  of  Sun  X'alley  into  business. 
Continental  Ore  Co.  v.  Union  Carbide  &  Carbon  Corp., 
supra.  370  U.S.  at  709-710:  persistent  unprofitable  sales 
below  cost,  Utah  Pic  Co.  x'.  Continental  Hakinc/  Co., 
386  U.S.  685.  69f>.  Fn.  12.  f!,7  S.  Ct.  1326.  1332-1333. 
Fn.  2.  18  L.  Ed.  2d  406  (1967):  the  u.se  of  "deep 
pocket"  financial  jiowcr  based  on  a  monopoly.  Sanitary 
Milk  Producer.^  ;•.  Pcrgjan.^  Farm  Dairy.  Inc..  supra, 
368  F.  2d  at  691  :  unjustified  territorial  price  reduction. 
Utah  Pic  Co.  7'.  Continental  Poking  Co.,  supra.  .386 
U.S.  at  694.  87  S.  Ct.  at  1332:  the  use  of  unreliable  ac- 
counting records.  .Sanitary  Milk  Producers  i'.  Bergjans 
Farm  Dairy,  Inc..  .<rupra.  .368  F.  2d  at  691 :  expectation 
of  reciprocal  favored  treatment.  Milgram  -'.  Loexv^s. 
Inc.,  (3  Cir.)  192  F.  2d  570.  585.  cert,  denied.  .343  U.S. 
929:  u.se  of  lawful  monopoly  p<iwcr  to  create  monopoly 
power  in  a  separate  but  related  field  in  which  a  monop- 
olistic refjiiilatcd  industry  is  not  the  state  policy.  Six 
Tuvnty-Nine  Productions.  Inc.  x:  Rollins  Telecasting 
Inc..  (5  Cir.  1966)  365  F.  2d  478.  483. 
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The  appellant  incorporates  herein  by  reference  Para- 
graph D  (l)(d)  and  (e)  of  the  Statement  of  Facts, 
supra,  which  recites  evidentiary  support  for  the  con- 
clusion that  the  defendants  carried  out  an  anticompeti- 
tive scheme  through  trade  practices,  a  part  of  which 
grew  out  of  proceedings  before  the  County  Commis- 
sioners on  the  subject  of  an  exclusive  franchise  for 
garbage  pick-up  and  disposal  in  the  unincorporated 
area  of  Clark  County,  Nevada. 

The  District  Court  erroneously  disregarded  the  in- 
jurious impact  of  the  defendants'  private  commercial 
activities  without  reference  to  the  proceedings  conducted 
by  the  County  Commissioners  on  the  subject  of  the  ex- 
clusive franchise  for  a  garbage  pick-up  and  disposal 
service  in  the  unincorporated  area  of  Clark  County. 
Woods  Exploration  &  Pro.  Co.  v.  Aluminum  Co.  of 
America.  (S.D.  Tex.  1963)  36  F.R.D.  107,  112. 

V. 
MISREPRESENTATIONS  IN  A  BID  FOR  AN  EXCLU- 
SIVE FRANCHISE  RESULTING  IN  THE  REJEC- 
TION OF  COMPETING  BIDS  AND  THE  ISSUANCE 
OF  THE  FRANCHISE  AND  THE  SUBSEQUENT 
USE  OF  THE  FRUITS  OF  SUCH  CONDUCT  FOR 
THE  PURPOSE  OF  EXCLUDING  COMPETITION 
MAY,  IN  TOTAL,  BE  FOUND  TO  CONSTITUTE 
PART  OF  A  BROADER  SCHEME  VIOLATIVE  OF 
THE  ANTITRUST  LAWS  WITHOUT  AN  ATTACK 
ON  THE  FRANCHISE. 

The  court  below  held  that  one  of  the  plaintiff's  claims 
which  finds  inferential  support  in  the  evidence  is  that 
misrepresentations  were  made  in  Clark  Sanitation's  pro- 
posal for  the  exclusive  franchise  for  the  garbage  pick- 
up and  disposal  service  in  the  unincorporated  area  of 
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Clark  Omnty.  Nrv;»il;i  (R,  1094).  Thr  cviHcnliarv  larm 
are  «ct  fi)rth  in  I'araj^raph  I)  (5)  of  the  Stalnnriit  i*i 
Farts.  snf>ra.  A  H<)it)cratc  nvcrjitatemcnt  in  fraud  on 
the  fffwernment  IxKly.     Unifcd  Slates  v.  Scifert-WhiU 

Co US 88  S.  Ct.  959.  19  L.  Rd   2i\  \0h\ 

(1968).  The  court  below  also  held  that  the  ultimate 
award  of  the  franchi.se  to  Clark  Sanitation  i»  what  en- 
abled the  dofcndant.s  to  ^in  nvrtiojioli.Htic  c(»ntrol  <if  the 
jjarbajjc  (lisiM)sal  Inisincss  in  the  unincorporated  area  of 
Clark  County  |R.  1095|. 

The  evidence  shows  that  on  March  11.  1965.  six  days 
after  the  award  of  the  franchi.se.  Clark  Sanitati^m  sent 
to  Sun  Valley's  customers  a  printed  form  letter,  statinf; 
that  on  March  5,  1965  the  Roard  of  Cmmty  Commis- 
sioners did  award  the  exclusive  contract  to  Clark  ."sanita- 
tion and  solicitinp^  not  only  the  pick-up  accrnint  Jmt 
also  a  container  rental  account  fR.  n21-v35]. 

The  court  below  concluded  that,  if  the  franchise  was 
unlawfully  framed,  the  remedy  is  to  attack  the  fran- 
chi.sc  [R.  1098 1 .  In  that  last  conclusion,  the  District 
Court  fell  into  basic  error,  viewed  ajjainst  the  le^l 
standard  that  misrepresentations  in  a  bid  for  an  ex- 
clusive franchise  resulting:  in  the  rejection  of  competing 
bids  and  the  issuance  of  the  franchise  and  the  sub- 
sequent u.se  of  the  fruits  of  such  conduct  for  the  pur- 
jKise  of  excluding  competition  may,  in  total,  he  found 
to  constitute  part  of  a  broader  scheme  violative  of  the 
antitrust  laws  without  an  attack  on  the  franchise. 

The  riplit  to  conduct  the  garbage  disposal  business 
in  the  uiiincorixiratcd  area  of  Clark  County,  Nevada, 
and  the  right  to  comix'titively  bid  for  the  franchise  was 
a  common  right  of  all  citizens  prior  to  the  award  of  an 
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exclusive  franchise  by  the  County  Commissioners.  Bids 
were  to  be  submitted  and  considered  in  an  economic 
framework.  A  restriction  of  that  common  right  was 
effectuated  by  fraud.  The  public  has  a  paramount  in- 
terest in  seeing  that  a  restriction  of  a  common  right 
springs  from  a  background  free  from  fraud. 

In  Woods  Exploration  &  P.  Co.  v.  Aluminum  Co.  of 
America,  (S.D.  Tex.  1963)  36  F.R.D.  107,  and  Woods 
Exploration  &  P.  Co.  v.  Aluminum  Co.  of  America, 
(Tex.  1964)  382  S.W.  2d  343,  a  summary  judgment 
was  denied  in  an  antitrust  claim  that  defendants  had 
submitted  false  nominations  (oil  and  gas  forecasts  that 
are  filed  with  a  state  regulatory  agency,  the  Texas 
Railroad  Commission)  to  obtain  oil  and  gas  allowables, 
i.e.,  the  right  to  produce  oil  and  gas  from  a  common 
source  of  supply,  as  part  of  a  broader  scheme  to  elim- 
inate the  plaintiffs  as  independent  oil  and  gas  producers. 
In  both  cases,  it  was  held  that  it  was  not  necessary  to 
attack  the  validity  of  the  order  of  the  Railroad  Commis- 
sion granting  the  allowables  and  that  the  state  com- 
mission's order  remained  unaffected  by  a  finding  that 
the  submission  of  false  nominations  was  part  of  an  anti- 
competitive conspiracy  and  that  the  submissions  of  false 
nominations  was  private  commercial  activity,  distin- 
guishable from  political  activity  or  lobbying,  and  was 
therefore  not  immune  from  the  antitrust  laws. 

The  distinction  between  a  public  body's  decision  in 
an  economic  framework  governed  by  market  mechan- 
isms subject  to  the  antitrust  laws  and  a  political  de- 
cision resulting  from  lobbying  exempt  from  the  anti- 
trust laws  is  the  subject  of  the  Note,  Application  of  the 
Sherman  Act  to  Attempts  to  Influence  Government 
Action,  81  Harv.  L.  Rev.  847  (1968). 


—59— 

In  .hti4-n(an  Cyanamid  Company  -,\  /-.i  a  ,  i.  ivv 
Cir.  19r/.j  .V)3  I'.  M  7>7.  7(0  770,  it  wan  hcM  that  the 
I'VHcral  Traflo  Ominiissifm  had  jurindictinn  over  the 
act  nf  ohtaininf^  a  patent  by  mJArepreiientation  and  the 
snbsc(|ncnt  use  of  the  patent  w»  obtained — the  fruit*  of 
surh  conduct — for  the  pur|)osc  of  exchidinff  crnnjietition, 
iKcausc  the  uct.s,  in  total,  may  be  found  to  be  an  unfair 
method  of  competition  violative  of  Section  5  of  the 
Federal  Trade  Conjuiission  Act.  It  was  further  held 
that  the  proceedinjf  was  not  an  indirect  attack  on  the 
validity  of  a  patent  and  that  the  Fe<lcral  Trade  Com- 
mission Act  contains  no  statutory  exemption  of  Patent 
Office  IVocoedin^'s.  It  was  finally  held  that  the  Omi- 
mission  was  not  "second  j^tcssinj?"  the  Patent  Office, 
because  the  Commission  had  before  it  evidence  which  it 
found  to  have  Ik-cii  withheld  from  the  Patent  Office 
and  passed  upon  a  situation  which  the  Patent  Office 
never  knew  existed. 

Reliance  by  the  appellees  on  Parmelee  Transportation 
Compauy  v.  Kccshln,  (7  Cir.  1%1)  292  F.  2d  794. 
cert,  denied.  368  U.S.  944.  82  S.  Ct.  376.  7  L.  Ed.  340 
(1961).  is  misplaced.  In  that  case  the  cause  of  action 
was  not  based  on  economic  activity,  but  on  bribery  of  a 
governmental  official,  who  in  turn  influenced  the  de- 
cision of  railroad  companies  that  had  invited  competi- 
tive biddinp  on  an  exclusive  bajjpagc  pick-up  contract. 
There  was  no  private  commercial  activity  in  an  eco- 
nomic framework.  It  was  stated  in  the  majority  opin- 
ion. 292  F.  2d  at  803-804 : 

"No  interested  bidder  for  the  contract  was  pre- 
vented from  competing  for  it.  .  .  The  competition 
between  plaintiff  and  Transfer  was  always  intense 
and  finally  became  feverish  .  .  .  The  case  made 
out  by  plaintiff's  offers  of  proof  and  endence  re- 


fleets  the  unusual  attention  which  high  officials  of 
the  railroads  bestowed  upon  the  bidding.  An  as- 
sertion that  the  competitive  market  for  this  con- 
tract was  destroyed  or  that  the  competition  for  it 
was  eliminated  is  belied  by  the  record.  While  one 
competitor  succeeded  and  necessarily  the  other 
failed,  unmistakably  there  was  very  strenuous  com- 
petition. This  unavoidable  fact  undermines  the 
plaintiff's  charges  under  §§  1  and  2  of  the  Sher- 
man Act.  Nor  is  this  result  precluded  by  the  fact 
that  the  victory  of  the  successful  bidder  was  made 
easier  by  the  wrongful  conduct  of  a  public  of- 
ficial." 

However,  there  was  a  dissenting  opinion  which  stated, 
292  F.  2d  at  806: 

"The  majority  opinion  apparently  recognizes 
that  under  the  Yellow  Cab  case,  a  conspiracy  among 
sellers  of  transfer  service  is  illegal.  I  am  aware  of 
no  reasonable  basis  for  holding  that  an  identical 
conspiracy  between  a  group  of  buyers,  a  public  of- 
ficial and  one  seller  is  not  likewise  proscribed." 

The  court  below  appears  to  have  relied  on  the  prin- 
ciple that  it  should  not  sanction  a  collateral  attack  upon 
the  official  acts  of  public  authorities  in  a  litigation  to 
which  the  authorities  are  not  parties  and  that,  until  a 
direct  attack  has  been  successfully  made  and  the  con- 
trary shown,  it  must  be  assumed  that  the  action  of  the 
public  officials  was  a  proper  exercise  of  their  official 
powers.  Cf.  Brandt  v.  Winchell,  3  N.Y.  2d  628,  170 
N.Y.S.  2d828  (1958). 

However,  the  defendants  should  not  be  absolved 
from  liability  by  official  action  where  they  have  them- 
selves artfully  contrived  and  strategically  maneuvered 
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the  |>lAii)tiff  into  the  |)rrcariouH  pf>«ition  which  rnuk-rs 
the  plaintiff  Mibjcct  t«»  ^''^frnnicntal  action.  The  dc- 
fcnclant»'  activity  wa.s  the  prinic  pniducin^  cauAC  of  the 
conditions  Icidin;;;  t(,  the  award  of  an  cxclu5ivc  fran- 
chise to  Clark  Sanitation. 

K.  J.  Collet,  president  of  the  appellant,  testified  in 
his  (leiK)sition.  when  asked  whether  he  thou^^ht  the  Com- 
njissioners  acted  within  the  scujx-  of  their  anthority  in 
awarding  the  franchise  |R.  4611  | 

"I  don't  think  that  that  is  wh.it  fny  case  is  all 
ahoiit.  1  think  that  I  am  approaching  this  from 
the  sfanfl|Kiint  that  there  was  a  situation  created 
that  hnnijjht  alxait  the  invitation  for  a  franchise 
and  what  not.  This  is  my  objection  to  the  method 
that  the  franchi.se  was  actually — bid  was  actually 
originated.  The  entire  situation  from  the  inception 
of  the — even  the  thought  of  granting  a  franchise 
in  the  roiinty.  T  don't  think  that  T  have  got  any 
real  quarrel  with  the  Cottnty  Commissioners.  T  am 
not  qiwrreling  with  them.  I  am  sajHng  that  my 
competitor  created  the  situation."* 

R.  J.  Collet  then  added.  "I  don't  profess  to  know  any- 
thing about  law.  whatsoever.  I  don't  stay  on  top  of  the 
laws."  fR.  4611-4612]. 


*Tlic  decl.Tf.itions  of  t!ic  plaintiff  .is  to  a  conclusion  of  law, 
opinion.  Icpal  contention  or  arpinirnl.  a»  dittin^iii^hcd  fmm  a 
statement  of  fact,  are  not  deeineH  .idniissions.  I'ihrrhrxtrd  Paper 
Prod.  Corp.  v.  East  Pax  I'nion  oj  Staih  .  227  CaJ.  .\pp.  2d 
(^7^.  y)  C.il.  Rptr.  M.  ?.^-m  (1964K  Therefore,  appellent  ha.* 
arpied  in  f'roi>ositi(>ns  \'I.  \"II  anH  VIII.  inira  that  the  ffrant 
of  the  franchise  hy  the  County  Commissioners  was  action  in 
excess  of  the  cniter  perimeter  of  .stat«tor>'  aiitlwrity.  retpirdl^ss 
of  the  Collet  dcilaration.s  quoted  herein.  Furtheniiore.  the  tnie 
tneaninp  of  the  declaration  is  that  the  dnnince  •-iiit  h.is  not  named 
the  County  Commissioners  as  defetidants.  Init  has  been  directed 
against  the  private  members  of  the  unlawful  combination. 
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In  United  States  v.  General  Electric  Co.  (D.N.J. 
1949)  82  F.  Supp.  753,  851-852,  it  was  recognized  that 
a  public  body  which  invites  competitive  bidding  on 
lamps  has  the  authority  to  require  "Mazda"  lamps 
even  if  the  lamps  are  procurable  from  only  one  source 
or  a  limited  number  of  sources,  but  that  if  two  manu- 
facturers as  part  of  a  scheme  to  exclude  competition 
from  public  business  participate  in  the  preparation  of 
specifications  which  are  drawn  for  the  purpose  of  pre- 
cluding competitors  from  submitting  a  responsive  bid 
and  then  bid  for  the  government  contract,  such  conduct 
may  be  found  subject  to  the  antitrust  laws.  For  the 
form  of  the  decree,  see  United  States  v.  General  Elec- 
tric Co.,  (D.N.J.  1953)  115  F.  Supp.  835,  858. 

In  De  Long  Corporation  v.  Lucas,  (S.D.N.Y. 
1959)  176  F.  Supp.  104,  123,  affirmed  (2  Cir.  1960) 
278  F.  2d  804,  810,  the  defendant  breached  a  two-year 
covenant  not  to  compete,  thereafter  submitted  a  bid  for 
a  government  contract  and  thereafter  was  awarded  the 
contract.  The  Court  held  that  the  breach  of  the  cove- 
nant against  competition  was  the  proximate  cause  of  the 
plaintiff  not  being  awarded  the  government  contract, 
despite  the  fact  that  actual  bidding  took  place  after  the 
restricted  period  had  expired. 

In  Pcdersen  v.  United  States,  (D.  Guam  1961)  191 
F.  Supp.  95,  the  Court  recognized  the  tort  of  interfer- 
ence with  the  prospective  advantage  of  a  bidder  for  a 
government  contract  by  supplying  false  information  to 
the  public  official  charged  with  the  responsibility  of 
awarding  the  contract. 


In  Ukcfcnokcr  Kural  P.lcc.  Mem.  C(*rp.  v.  l-lurxda 
r.  &  L.  Co..  (5  (ir.  1954  j  214  F.  2d  413.  418.  which 
recognized  the  immunity  from  the  antitrUAt  lawn  of  in- 
fluencing valid  jfovernmcnfal  action,  the  Court  stated: 

"In  the  case  m.ninly  relied  on  hy  the  appellant. 
Angle  V.  Chicago.  St.  Paul.  etc..  Railway  Co..  151 
U.S.  1.  14  S.Ct.  240.  38  l..Kd.55.  the  plaintiff* 
legal  rights  had  Ixren  violated  because  the  defendant 
had  wrongfully  induced  another  coni|>any  to  break 
its  contract  with  plaintiff  with  resultant  damages 
independent  of  the  I^gisbture's  action." 

It  is  clear  that  the  bids  were  to  be  considered  in  an 
economic  framework  governed  by  market  mechanisms. 

In  Vohc  V.  City  of  Lower  BttrrcU,  418  Pa.  23,  208 
A.  2d  847.  850  ( 1965).  the  Supreme  Court  of  Pennsyl- 
vania explained  the  reason  for  the  statutory  requirement 
for  competitive  bidding  before  a  contract  for  garbage 
pick-up  and  disposal  service  can  be  granted  by  a  gov- 
ernmental bfxiy: 

"The  need  for  bidding  re<iuircments  is  just  as 
coni|xrlling  in  the  instant  case  where  the  garbage 
collector  is  compensated  directly  by  the  recipients 
of  his  service  as  it  is  when  the  recipients  pay  for 
service  through  the  conduit  of  the  municipal  treas- 
ury. In  each  case,  regardless  of  who  makes  the 
final  payment,  it  is  the  taxpaying  citizen  who  pro- 
vides the  necessary  funds  and  whose  interest  must 
be  protected  .  .  .  The  language  of  the  .^ct  compels 
the  interpretation  that  competitive  bidding  is  re- 
quired on  these  contracts  even  though  the  money 


comes  directly  from  the  taxpayers  rather  than 
from  the  city  treasury.  It  has  been  argiied  that 
bidding  deprives  a  city  council  of  its  discretion  to 
evaluate  the  responsibility  or  competency  of  each 
applicant  and  forces  a  council  to  base  its  award 
upon  how  much  a  potential  garbage  collector  asks 
for  his  services.  This  argument  .  .  .  ignores  the 
control  which  a  city  maintains  over  bidders  through 
appropriate  specifications,  .  .  .  and  through  contrac- 
tual provisions." 

In  Price  v.  Philadelphia  Parking  Authority,  422  Pa. 
317,  221  A.  2d  138,  147,  Footnote  26  (1966),  in  which 
it  was  decided  that  a  statute  imposed  the  requirement 
of  competitive  bidding  by  the  use  of  the  words  "on  a 
fair  competitive  basis",  referring  to  a  contract  to  be 
granted  by  a  public  body,  the  Court  added : 

"Our  conclusion  that  the  duty  to  employ  com- 
petitive bidding  is  imposed  by  the  Act  is  reinforced 
by  consideration  peculiar  to  air-right  leaseholds. 
Due  to  their  recent  advent,  standards  by  which 
such  leaseholds  may  be  valued  have  not  yet  evolved. 
By  requiring  competitive  bidding,  the  Legisla- 
ture has  established  a  method  by  which  the  'market- 
place' will  operate  to  ensure  that  such  leases  are 
not  entered  into  in  an  arbitrary  and  capricious 
manner,  whether  by  reason  of  favoritism  or  good 
faith  mistakes  in  valuation." 
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THERE  WAS  A  GENUINE  FACTUAL  ISSUE  WHETH- 
ER THE  PROCEDURES  ADOPTED  BY  THE 
COUNTY  COMMISSIONERS  DESTROYED  THE 
FREE  COMPETITION  ON  A  COMMON  BASIS 
THE  STATE  STATUTE  DEMANDED.  AND  A 
FRANCHISE  GRANTED  IN  VIOLATION  OP  THE 
STATUTORY  REQUIREMENT  WOULD  BE  AC- 
TION BEYOND  THE  OUTER  PERIPHERY  OP 
STATUTORY  AUTHORITY  AND  THEREFORE 
WITHOUT  IMMUNITY  FROM  THE  ANTITRUST 
LAWS. 

The  court  hclow  held  that  one  of  the  plaintiff's  claims 
which  finds  inferential  support  in  the  evidence  is  that 
the  procedures  adopted  for  award  of  the  franchise  were 
illcpal  (R.  1094 1 .  The  memorandum  opinion  did  not 
particularize  the  illegalities.  The  court  hclow  concluded 
that,  if  the  franchise  was  unlawfully  granted,  the  rem- 
edy is  to  attack  the  franchise  f  R.  1098].  The  nvmoran- 
dum  opinion  was  silent  as  to  whether  the  franchise  could 
be  attacked  as  part  of  a  private  antitrust  action  and.  if 
so.  upon  what  grounds. 

It  has  been  held  that  in  a  conunon-law  action  for 
damages  by  the  holder  of  a  franchise  for  loss  of  profits 
resulting  from  the  operation  by  a  competitor  in  excess 
of  statutory  authority,  the  plaintiff  has  a  right  to  attack 
the  legality  of  the  defendant's  operation  and  show  it  is 
action  beyond  the  outer  peripher>'  of  stautory  authority. 

In  Mated  Estate  Co.  r.  City  of  Redding,  178  Cal. 
475.  174  Pac.  48  (1918).  the  defendant  City  of  Red- 
ding was  held  liable  for  loss  of  profits  resulting  from 
the  erection  of  a  bridge  in  competition  with  a  ferry* 
concluded  by  the  plaintiff  under  an  exclusi\x  franchi.se. 
The  defendant  contended  that  its  bridge  was  authorized 
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held  that  the  City  of  Redding  had  no  statutory  au- 
thority to  make  such  a  declaration  of  public  convenience 
and  thus  attempt  to  violate  the  franchise  of  an  existing 
ferry.    The  Court  stated,  174  Pac.  at  51 : 

"The  city  of  Redding  therefore  is  in  essentially 
the  same  position  which  a  private  individual  would 
occupy,  if  without  warrant  of  law  he  had  con- 
structed the  bridge  and  injured  the  property  of 
the  respondents." 

In  East  Bay  Garbage  Co.  v.  Washington  Tp.  Sanita- 
tion Co.,  52  Cal.  2d  708,  344  P.  2d  289  (1959),  the 
plaintiff  was  held  liable  on  a  counterclaim  by  the  de- 
fendant, who  held  an  exclusive  franchise  for  garbage 
pick-up  and  disposal  in  Fremont,  California,  for  loss  of 
profits  resulting  from  a  competing  operation  by  the 
plaintiff.  The  plaintiff  contended  in  opposition  to  the 
counterclaim  that  its  operation  was  authorized  under  a 
prior  contract  with  a  sanitary  district  whose  bound- 
aries encompassed  Fremont,  California.  The  contract 
between  the  plaintiff  and  the  sanitary  district  was 
awarded  without  competitive  bidding  required  by  state 
statute,  and  so  the  plaintiff's  competitive  operation  was 
held  to  be  in  excess  of  statutory  authority.  To  the 
plaintiff's  contention  that  the  plaintif's  contract  could 
be  attacked  only  by  a  direct  proceeding  in  quo  warranto, 
the  Supreme  Court  of  California  answered,  344  P.  2d 
at  292: 

"(Plaintiff)  cannot  properly  object  to  defend- 
ant's attack  on  the  validity  of  such  contract  coinci- 
dent with  defendant's  assertion  of  a  legal  right 
to  the  garbage  collection  privilege  in  the  area  in 
question." 
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The  plaintiff  in  the  case  at  t)ar  has  a  primary  right 
nut  to  have  it.H  busincHs  injured  by  a  (lattern  of  omdiKt 
violative  of  Sections  I  and  2  of  the  Sherman  Act.  In 
a  private  antitrust  action  U)  enforce  that  primary  right 
by  the  remedy  of  damages,  where  the  injury  resulu 
from  a  pattern  of  conthirt  which  would  t)c  unlawful  but 
for  a  defendant's  contention  that  its  conduct  was  state- 
lirected,  the  plaintiff  has  a  right  to  show  that  the  in- 
jurious conduct  was  carried  rnit  in  excess  of  statutory 
authority  and  was  therefore  not  state-directed. 

In  Ahbanui  Power  Co.  v.  Alabama  Electric  Coopera- 
tive, Inc.,  (5  Cir.  1968)  19r.H  CCH  Trade  Cases  ^  72, 
398,  a  privately  owned  electric  utility  invoked  the  anti- 
trust laws  to  challenge  the  requirement  in  the  grant  of  a 
Rural  Electrification  Administration  (REA)  loan  to  a 
generation  and  transmission  co-oj)erative  that  the  bor- 
rower shall  obtain  35-ycar  contracts  with  its  distribu- 
tion members  obligating  them  to  purchase  alt  of  their 
electric  requirements  to  the  extent  that  the  borrower 
shall  have  power  and  energ>'  available.  The  plaintiff 
showed  that  in  certain  instances  the  co-operative  dis- 
tributors would  purchase  all  or  part  of  their  power  sujv 
ply  from  it.  Hmvcver.  the  "all  requirement  contracts" 
required  the  distribution  cooperative  to  terminate,  at 
such  time  as  it  might  legally  do  so.  its  contracts  with 
other  p<nver  suppliers  upon  request  of  the  generation 
and  transmission  borrower  made  with  the  approval  of. 
or  at  the  direction  of.  the  Administrator.  The  defend- 
ants showed  that  the  Rural  Electrification  .\dministra- 
tion  bad  followed  a  customary  and  long-established  prac- 
tice of  requiring  that  its  borrowers  enter  into  35->*ear- 
old-requirement  contracts  with  the  distribution  co- 
operatives as  security   for  the  repayment  of  the  loan 
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over  a  period  of  35  years  and  that  the  RE  A  had  dis- 
cretionary authority  under  the  governing  statute  to  de- 
termine what  was  adequate  security  for  the  loan.  The 
majority  opinion  concluded  that,  since  the  Rural  Electri- 
fication Administration  had  statutory  authority  to  de- 
termine in  its  discretion  what  was  adequate  security  and 
its  practice  was  to  exercise  discretion  as  it  did  in  this 
case,  the  agency's  determination  that  its  requirement 
in  the  loan  carried  out  the  statute  was  conclusive  and 
the  only  legal  conclusion  the  court  could  reach  was  that 
the  action  of  the  Rural  Electrification  Administration 
was  clearly  not  beyond  the  outer  perimeter  of  statutory 
authority.  Thus,  the  majority  opinion  never  reached 
the  issue  whether  the  plaintiff  could  in  the  antitrust 
action  attack  the  agency  requirement  as  action  in  ex- 
cess of  statutory  authority. 

The  majority  opinion,  however,  did  add,  1968  CCH 
Trade  Cases  at  page  85,  209: 

"A  different  question  might  be  presented  if  the 
Administrator  went  beyond  the  outer  perimeter  of 
the  authority  vested  in  him  by  the  statute,  or  as 
expressed  in  Hardin  v.  Kentucky  Utilities  Co.,  cited 
supra,  note  3^  '*  *  *  outside  the  range  of  permis- 
sible choices  contemplated  by  the  statute.'  " 

The  dissenting  opinion,  holding  that  there  was  evi- 
dence that  the  loan  was  made  in  violation  of  the  "cen- 
tral station  service"  limitation  contained  in  Section  4  of 
the  REA  Act  and  that  a  genuine  factual  issue  existed, 
therefore,  on  the  question  whether  the  action  exceeded 
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the  outer   |)criinctcr   of   authority,   stated,    1968  CCH 

Trade  Cases  at  i)agcs  85,  217: 

"The  majority  acknowledge  a  posnible  applica- 
tion ni  the  antitrust  taws  if  the  Administrator 
went  l)cyond  the  outer  perimeter  of  the  authority 
granted  him  by  statute." 

In  Larson  z:  Ihimcstic  &  Foreign  Commerce  Cor- 
poration. ii7  U.S.  f»82.  689-690,  69  S.  Ct  1457.  93 
L.Ed.  1628  (1949).  it  i.s  stated: 

".  .  .  (W)hcrc  the  officer's  powers  are  limited 
by  statute,  his  actions  beyond  those  limitations  are 
considered  individual  and  not  sovereign  actions. 
The  officer  is  not  doing  the  business  which  the 
sovereign  has  emjyiwered  him  to  do  or  he  is  doing 
it  in  a  way  which  the  sovereign  has  forbidden. 
His  actions  are  ultra  Tires  his  authority  and  there- 
fore may  be  made  the  object  of  specific  relief." 

"The  fundamental  reason  why  persuading  a  sov- 
ereign power  to  do  this  or  that  cannot  be  a  tort 
*  *  *  is  that  it  is  a  contradiction  in  terms  to  say 
that,  within  its  jurisdiction,  it  is  unlawful  to  per- 
suade a  sovereign  power  to  bring  about  a  result 
that  it  declares  by  its  conduct  to  be  desirable  and 
proper." 

American  Banana  Co.  v.  United  Fruit  Co..  213 
U.S.  347.  358.  29  S.  Ct.  511.  513.  Si  L.  Ed. 
826.833  (1909). 

Conversely,  where  the  action  brought  about  is  in  ex- 
cess of  authority,  the  sovereign  has  not  declared  it 
proper  and  it  can  be  a  tort  to  bring  it  about,  thereby 
removing  the  immunity  from  the  antitrust  laws.  Cf. 
S  <S-  S  Logging  Co.  r.  Barker,  (9  Cir.  1966)  366  F. 
2d  617. 
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A  federal  court  whose  jurisdiction  has  been  invoked 
under  the  antitrust  laws  has  a  duty  to  decide  questions 
of  state  law  when  necessary  to  the  rendition  of  a  judg- 
ment, especially  where  good  cause  does  not  appear  for 
postponing  the  exercise  of  federal  jurisdiction  pending 
determination  by  a  state  court  of  a  controlling  question 
of  state  law.  Mach-Tronics,  Incorporated  v.  Zirpoli, 
(9  Cir.  1963)  316  F.  2d  820,  824;  Cf.  Tomiyasu  v. 
Golden,  (9  Cir.  1966)  358  F.  2d  651;  White  v.  Husky 
Oil  Company,  (D.  Mont.   1967)  266  F.  Supp.  239. 

In  the  authorities  cited  in  the  memorandum  opinion 
of  the  court  below,  the  governmental  action  which  fur- 
nished immunity  from  the  antitrust  law  was  clearly 
valid  governmental  action  in  compliance  with  state  law. 
In  the  case  at  bar,  by  contrast,  there  was  a  genuine  fac- 
tual issue  remaining  for  trial  whether  the  bidding  pro- 
cedures referred  to  by  the  court  below  as  illegal  in  prac- 
tical effect  destroyed  the  free  competition  on  a  common 
basis  which  the  statute  demanded.  A  court  is  pro- 
hibited from  "overlook  (ing)  the  necessity  of  inquiry  be- 
yond the  form."  American  Federation  of  Musicians  v. 
Carroll,  88  S.  Ct.  1562,  1568  (1968). 

Appellant  incorporates  herein  by  reference  Paragraph 
D(4)(c)  of  the  Statement  of  Facts,  supra,  which  re- 
cites the  inferential  evidentiary  support  for  the  con- 
clusion that  the  competitive  bidding  required  by  the 
statute  was  destroyed.  The  bid  documents,  the  bid  var- 
iables and  the  conditions  of  bidding  were  tailored  to 
handicap  bidders  other  than  Clark  Sanitation.  Under 
such  circumstances,  the  franchise  would  be  null  and 
void.  In  Nevada,  violation  by  County  Commissioners 
of  a  statutory  requirement  of  competitive  bidding  is 
action  beyond  the  outer  perimeter  of  authority. 
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The  Suprnnc  (  oun  of  Nevada  Mated  in  Sadltr  v. 
I.ureka  County,  15  Nev.  39,  42  ( 1880) : 

"The  pDwerji  of  the  comminsioncrs  and  the  mode 
of  exercising  them.  Ixrinff  derived  from  the  statute 
must  necessarily  driicnfi  \\\nm  its  true  construction. 

"The  restrictive  provisionn  of  the  statute  were 
evidently  inserted  for  the  protection  and  benefit  of 
the  public,  and  were  intended  to  (^uard  af^ainst 
favoritism,  extravajfance.  or  corruption  in  the  let- 
tinjf  of  contracts  for  any  |)uhtic  work.  When  the 
commissioners  act  under  such  authority,  they  mu.st 
strictly  follow  all  the  conditions  under  which  the 
authority  is  pivcn. 

"The  law  is  well  settled  that  county  commis- 
sioners can  only  exercise  such  jxiwcrs  as  are  espe- 
cially jfranted.  or  as  may  be  necessarily  incidental 
for  the  purpose  of  carrying  such  powers  into  ef- 
fect ;  and  when  the  law  prescribes  the  mode  which 
they  must  pursue,  in  the  exercise  of  these  powers, 
it  excludes  all  other  modes  of  procedure." 

See  Stale  v.  Pncrlhi.  30  Nev.  473.  98  Pac.  402 
(1908):  Stale  -•.  flacficr.  55  Nev.  331.  33  P.  2d  753 
(1934);  Canton  r.  Frank.  56  Nev.  56.  44  P.  2d  521 
(1935). 

The  same  principle  is  well  established  in  California. 
where  it  has  been  held  as  follows:  .\n  implied  liability 
to  pay  on  quantum  meruit  for  benefits  received  by  a 
governmental  body  could  not  exist,  where  the  statute  pro- 
hibited apaijist  contracting  in  any  other  manner  than  as 
prescribed  therein  and  the  statutory  prohibition  was  dis- 
regarded :  compliance  with  a  statute  was  mandatory  and 
adoption  of  a  mode  prescribed  in  a  statute  was  a  juris- 
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dictional  prerequisite  to  the  exercise  of  the  power  to 
contract  at  all  and  disregard  of  the  prescribed  mode 
would  make  the  contract  void;  where  a  governmental 
body  has  disregarded  the  mode  prescribed  by  statute, 
liability  could  not  arise  by  estoppel  or  ratification;  a 
person  dealing  with  a  public  body  is  chargeable  with 
knowledge  of  the  limitation  of  its  authority;  and,  when 
he  deals  in  matters  expressly  provided  in  a  statute,  he  is 
bound  to  see  that  the  charter  is  complied  with.  Zoft- 
man  v.  City  and  County  of  San  Francisco,  20  Cal.  96; 
Reams  v.  Cooky,  171  Cal.  150,  152  Pac.  293  (1915): 
Miller  v.  McKinnon,  20  Cal.  2d  83,  124  P.  2d  34,  140 
A.L.R.  570  (1942);  Dynamic  Industries  Company  v. 
City  of  Long  Beach.  159  Cal.  App.  2d  204,  323  P.  2d 
768(1958). 

It  is  stated  in  Reams  v.  Cooley,  supra,  152  Pac.  at 
294: 

".  .  .  (T)he  decided  weight  of  authority  is  to 
the  effect  that,  when  by  statute  the  power  of  the 
board  or  municipality  to  make  a  contract  is  limited 
to  a  certain  prescribed  method  of  doing  so,  and 
any  other  method  of  doing  it  is  expressly  or  im- 
pliedly prohibited,  no  implied  ability  can  arise  for 
benefits  received  under  a  contract  made  in  viola- 
tion of  the  particularly  prescribed  statutory  mode. 
Under  such  circumstances  the  express  contract  at- 
tempted to  be  made  is  not  invalid  merely  by  reason 
of  some  irregularity  or  some  invalidity  in  the 
exercise  of  a  general  power  to  contract,  but  the 
contract  is  void  because  the  statute  prescribes  the 
only  method  in  which  a  valid  contract  can  be  made, 
and  the  adoption  of  the  prescribed  mode  is  a  juris- 
dictional prerequisite  to  the  exercise  of  the  power 
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to  contract  at  law,  and  can  be  exercised  in  no  ••mcr 
manner  so  as  to  incur  any  liability  on  the  jiart  of 
the  municipality." 

The  County  Commissioners  have  no  authority  dele- 
gated by  statute  to  f(»rmulatc  procedures  that  handi- 
cap bidders.  Where  such  procetlures  have  been  adopted. 
a  lejfal  duty  has  not  l^een  validly  imdertAkcn.  The  activ- 
ity of  the  County  Commissioners  is  not  sujfijestivc  of,  or 
I)cripheral  to,  specific  delefifated  authority.  Therefore 
it  is  Ix-yond  the  outer  perimeter  of  an  official  line  of 
duty. 

The  ffoverninjj  state  statute.  NRS  244.187.  from 
which  the  County  Commissioners  derive  their  authority 
to  prant  an  exclusive  franchise  for  garhajje  pick-up 
and  disp<isal  service  in  an  unincorporated  area  ha.s 
lieen  interpreted  by  the  decision  of  the  lower  state  court 
of  Nevada  to  require  conifxrtitive  biddinjj  as  the  method 
by  which  the  County  Commissioners  must  proceed  to 
prant  such  a  franchise. 

A  fe<k'ral  court  treats  with  respect  a  decision  of  a 
lower  state  court  in  the  absence  of  decisions  of  the 
hiphcst  apix*llate  court  of  the  state  showing  that  the  state 
law  is  other  tlun  that  announced  by  the  lower  court. 
Cownussioticr  v.  Bnsch.  387  U.S.  456.  4fi5-466.  476.  87 
S.  Ct.  1776.  18  I..  Ed.  2d  886.  89.V894.  900  (1967). 

Tn  the  state  court  decision  rendered  January  16.  1963. 
in  the  case  etititled  Sun  Valley  Disf>osal  Co.,  Inc.  v. 
Horlcy  Haniinii.  ct  al..  Case  No.  111634.  in  the  Eijfhth 
Judicial  District  Court  of  the  State  of  Nevada,  in  and 
for  the  County  of  Clark,  the  District  Jud^  held  fR. 
1121-250  to  251]: 

"♦  ♦  ♦   Defendants    assume    the    p<isitinn    that 
competitive  bidding  is  not  required  by  the  statute. 
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We  might  agree  that  such  is  not  spelled  out  in 
words  of  one  syllable,  however,  the  statute  will  ad- 
mit of  no  other  construction  than  that  bids  or  pro- 
posals must  be  considered,  and  ipso  facto,  whether 
it  be  related  to  dollars  or  services,  the  Commis- 
sioners choose  the  bid  or  proposal  that  is  most  ad- 
vantageous to  the  public.  The  statute  reads  in 
part: 

'The  Board  of  County  Commissioners  shall 
give  full  consideration  to  any  application  or  bid 
to  supply  such  services,  if  received  prior  to  the 
expiration  of  such  30-day  period,  and  shall  grant 
the  franchise  on  terms  most  advantageous  to  the 
County  and  the  persons  to  be  served.' 
<(*  *  * 

"Plaintiff's  quarrel  rests  upon  the  lack  of  speci- 
fications of  any  kind  so  as  to  establish  some  basis 
for  competitive  bidding.  *  *  *  No  specifications 
of  any  kind  were  included  that  would  create  a 
standard  for  competitive  bidding.  *  *  *" 

The  state  court's  findings  of  fact,  conclusions  of  law 
and  judgment  were  entered  April  4,  1963  fR.  1121- 
255].  The  judgment  was  not  appealed  from.  ■  The  con- 
clusions of  law  rendered  by  the  lower  state  court  were 
expressly  acquiesced  in  as  controlling  the  procedure  to 
be  followed  by  the  County  Commissioners  in  granting  an 
exclusive  franchise  for  garbage  pick-up  and  disposal 
[R.  1121-361]. 

Among  those  conclusions  of  law  was  the  following  [R. 
1121-262] : 

"10.  An  enforceable  contract  was  not  entered 
into  between  the  Board  of  County  Commissioners 
and  Defendant,  Clark  Sanitation.  Inc.,  because  De- 
fendant Clark  Sanitation,  Inc.'s  bid  could  not  be 
lawfully  accepted  by  the  Board,  since  there  was  no 
equal  opportunity  to  bid  on  a  competitive  basis." 
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The  ^nvrrnin^'  \  »<  "^  ^■♦-»  in/,  tun  not 

authorize  the  Coin/  ,.rs  to  diminatr  in  ad- 

vance the  rate  to  he  charf^cd  the  fiublic  an  a  bid  variabtc. 
The  stattitc  merely  authorized  the  ('<*nnty  C'<mimi»- 
.sioncrs  to  fix  the  rates  charged  f»y  a  franchise  h*>ldcr. 
which  means  after  the  franchi.se  was  awarded.     In  iu 

(K'rtincnt  |)art,  the  statute  reads  as  follows: 

<<*  ♦  • 

"2.     The  fv)ard  of  c<iunty  co:  rs  may. 

by  ordinance,  rejriilatc  such  fiervi*  <  fees  or 

rates  to  be  charged  by  the  franchise  holder." 

The  history  of  the  .statute  in  that  it  was  enacted  by 
the  Nevada  legislature  on  March  17.  I'XO  |R.  1003). 
On  April  5.  1%0,  the  County  Commissioners  of  Doug- 
las County.  Nevada,  iuiss<-d  a  resolution  to  pnxrred  with 
an  invitation  to  hid  pursuant  t<i  the  recently  enacted 
stattitc  fR.  1004-101.^1.  The  bid  documents  show  that 
the  franchise  fee  was  fixed  in  advance  as  one  (1%) 
percent  of  the  total  rtreipts.  but  that  on  the  subject  of 
rates  the  Notice  of  Intent  to  Grant  Franchise  stated  [R. 
1023-10241 : 

"3.  .  .  .  The  initial  monthly  rate  shall  be  that 
bid  by  the  person  who.sc  bid  for  the  franchi.se  is 
accepted  by  the  Roard  of  County  Commissioners. 

"4.  The  successful  bidder  shall  provide  jjar- 
bage  collection  and  disjwisal  service  as  herein  speci- 
fied ...  at  .such  uniform  rates  as  arc  fixed  by  the 
Board  of  County  Commissioners.  N"o  hearing 
shall  be  held  to  change  any  rate  for  }3:arbagc  col- 
lection under  this  franchise  within  six  (6)  months 
after  such  rate  has  been  fixed  or  changed  bv  the 
Board  of  County  Commissioners  after  hearing,  nor 
shall  the  rate  for  garbage  collectors  from  dwell- 
ing houses  initially  fixed  by  the  ordinance  granting 
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the  franchise  be  modified  within  one  year  after 
the  date  said  ordinance  is  adopted." 

In  the  case  of  Washoe  County,  Nevada,  the  bidder 
was  required  to  state,  among  ther  things,  "estimates  of 
cost  for  the  collection  service  and  disposal  service,  sepa- 
rately computed."  [R.  1028].  The  bids  submitted  con- 
tained the  proposed  garbage  pick-up  charge  [R.  1038, 
1046]. 

In  the  case  at  bar,  involving  Clark  County,  Nevada, 
the  County  Commissioners  fixed  the  rates  to  be  charged 
in  advance  by  Ordinance  No.  214  passed  June  8,  1964, 
in  Section  15  [R.  1121-353  to  359]. 

In  Thotnas  Harrington's  Sons  Co.  v.  Mayor,  etc.,  Jer- 
sey City,  78  N.J.L.  610,  75  Atl.  943  (1910),  it  was 
held  that,  where  a  statute  required  the  garbage  con- 
tract to  be  awarded  on  terms  most  advantageous  to 
the  city, 

"this  may  depend  upon  a  weighing  of  the  relative 
importance  of  the  difference  in  the  money  cost  and 
the  difference  in  favor  of  the  character,  experi- 
ence, and  ability  to  perform  the  contract  of  the 
highest  bidder." 

VII. 
THERE  WAS  A  GENUINE  FACTUAL  ISSUE  WHETH- 
ER THE  INVITATION  FOR  BIDS  WAS  A  SHAM 
THAT  EVADED  THE  FREE  COMPETITION  ON  A 
COMMON  BASIS  THE  STATE  STATUTE  DE- 
MANDED, AND  A  FRANCHISE  GRANTED  IN 
VIOLATION  OF  THE  STATUTORY  REQUIRE- 
MENT WOULD  BE  ACTION  BEYOND  THE 
OUTER  PERIMETER  OF  STATUTORY  AUTHOR- 
ITY AND  THEREFORE  WITHOUT  IMMUNITY 
FROM  THE  ANTITRUST  LAWS. 

In  Proposition  VI  of  the  Argument,  supra,  it  has 
been   demonstrated   how   a   genuine    factual    issue   has 


.iristii  that  \\m'  riiin|H"tilivr  liicUliji;  '  '  itr 

statute  was  (lestroycfl.     Apifcllani  .  by 

reference  Para^fraphs  I)  (4)(c)  and  (d;  of  the  State- 
ment of  Facts,  supra.  These  inferential  facta  muM  be 
viewed  a^rainst  the  statement  in  the  memorandum  opin- 
ion of  the  court  Ih-Iow  that  one  of  the  plaintiff's  claims 
which  finds  inferential  support  in  the  evidence  in  that 
one  or  more  of  the  Cfninty  Commissioners  favored 
Dark  Sanitation  for  personal  selfish  reasons  unrelated 
to  the  public  interest  [R.  I094|.  There  is  a  triable 
question  whether  the  invitatifwi  for  bids  was  a  sham, 
done  only  to  apiK-ar  to  comply  with  the  law  and  to 
clothe  the  proceedings  with  the  habiliments  of  legality. 
Hcycr  Products  Company  v.  United  States.  135  Ct.  G. 
63.  140  F.  Supp.  409.  413  (1956).  The  fact-finder 
may  reasonably  conclude  that  the  proceeding  before  the 
County  Commissioners  was  a  subterfujjc  to  evade  com- 
petitive biddinff.  See  United  States  v.  Rauh,  (7  Cir. 
1949)  177  F.  2d  312.  314.  Clearly,  such  a  conclusion 
would  render  the  franchise  subject  to  attack  in  a  pri- 
vate antitrust  action  not  only  for  the  reasons  set  out 
in  Proposition  VT  of  the  .Argimient.  supra,  but  al.so  for 
the  following^  reason : 

"It  is  a  maxim  of  every  country  that  no  man 
should  be  judjje  in  his  own  cause.  The  learned  wis- 
dom of  enlijjhtened  nations,  and  the  unlettered  ideas 
of  ruder  s<Kicties  are  in  full  accordance  upon  this 
point,  and  wherever  tribunals  of  justice  have  ex- 
isted, all  men  have  apreed  that  a  judpe  shall  never 
have  the  power  to  decide  where  he  is  himself  a 
party.  In  Fnpland  it  has  always  been  held  that, 
however  comprehensive  may  be  the  terms  by  which 
jurisdiction  is  conferred  upon  a  judge,  the  power 
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to  decide  his  own  cause  is  always  a  tacit  exception 
to  the  authority  of  his  office.  Such  I  conceive 
to  be  the  law  of  this  state."  Wash.  Ins.  Co.  v. 
Price,  1  Hopk.  Ch.  (N.  Y.)  1. 

A  fortvori  the  County  Commissioners  have  no  power 
to  decide  that  their  invitation  for  bids  was  a  sham. 

Where  the  existence  of  a  fact  is  an  indispensable 
condition  before  a  board  can  act  and  that  board  is  not 
clothed  with  the  power  to  find  the  fact,  the  question 
whether  the  fact  exists  may  be  inquired  into  collaterally. 
State  V.  Poi'ter,  23  N.M.  508,  169  Pac.  471  (1917); 
Kenney  v.  Bank  of  Miami,  19  Ariz.  338,  170  Pac.  866 
(1918);  Beardslee  v.  Dolge,  143  N.Y.  160,  38  N.E. 
205  (1894);  Miller  v.  City  of  Amsterdam,  149  N.Y. 
288,43  N.E.  632  (1896). 

VIII. 
THERE  WAS  A  GENUINE  FACTUAL  ISSUE  WHETH- 
ER THE  GRANT  OF  A  FRANCHISE  WAS  INFLU- 
ENCED IN  FUTHERANCE  OF  ANTICOMPETI- 
TIVE CONSPIRACY  PARTICIPATED  IN  BY  ONE 
OR  MORE  COUNTY  COMMISSIONERS,  AND 
SUCH  CONSPIRATORIAL  CONDUCT  WOULD  BE 
SUBJECT  TO  THE  ANTITRUST  LAWS. 

The  proof  that  the  invitation  for  bids  was  a  sham 
and  that  one  or  more  County  Commissioners  favored 
Clark  Sanitation  for  personal  selfish  reasons  unrelated 
to  the  public  interest  permits  the  fact-finder  to  conclude 
that  one  or  more  County  Commissioners  joined  an  anti- 
competitive scheme  and  in  furtherance  thereof  influ- 
enced the  grant  of  the  franchise.  Such  conspiratorial 
conduct  would  be  subject  to  the  antitrust  laws.  Harmion 
V.  Valley  National  Bank,  (9  Cir.  1964)  339  F.  2d  564; 
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Hatikcrs  Li/c  and  t  usually  I  '  (5  Or. 

1958)  257  F.  2<1  377;  mtc  /»  -  Opera- 

tors'  Ass'n  v.  Yellow  Cab  Co.,  supra.  Z7H  F,  Supp.  at 
985;  r.ashmit  v.  Yellow  Cab  Co..  (7  Cir.  1949)  173 
R  2d  874.881. 

Where  tin-  interests  of  the  persons  charf^ed  to  have 
joined  the  coml)inati«>ti  are  not  divergent  and  there  ift 
no  overwhelntinp  evidence  of  their  m^rtive  to  demon- 
strate conclu.tively  non<onRpiratorial  motivw,  a  jury 
question  is  presented  as  to  the  interested  County  Com- 
missioners' motives  in  relation  to  the  issue  of  joinder  of 
conspiracy  and  a  sumtnary  judjjment  is  precluded.  Cf. 
First  National  Hank  of  Arizona  v.  Cities  Scnnce  Co., 
supra.  ?S9*.  Ct.  at  1587. 

The  court  IkIow  erroneou.sly  concluded  that  a  con- 
spiracy cannot  he  actionahle  if  it  is  predicated  for  its 
accomplishment  uyion  influence,  rightful  or  wrongful  in 
character,  to  instipate  fjovemmental  action  and  irre- 
spective of  whether  or  not  the  official  is  named  as  a 
co-conspirator  fR.  1097-10081.  The  reasons  for  the 
erroneous  character  of  the  District  Court's  conclusion 
arc  as  follows:  Firstly,  the  enlistment  of  a  friendly 
puhlic  official  to  harass  competitors  can  be  a  povv-erful 
tool  in  the  most  vicious  .sort  of  antic<impetitive  effort. 
Note.  .Ipplicatinn  of  the  Sherman  Act  to  .Ittempts  to 
Influence  Gcnvnunent  Action,  supra.  81  Harv.  !..  Rev. 
at  8.56.  Ffxitnofc  51.  Secondly,  there  is  no  authority, 
statutory  or  otherwise,  authorizinp  a  private  outsider  to 
influence  an  official  to  join  a  conspiracy  to  restrain 
commerce  or  exempt  them  from  suit  if  they  do  so. 
Bankers  Life  and  Casualty  Company  f.  Larson,  supra, 
257  F.  2d  at  381. 
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CONCLUSION. 

The  appellant  recognizes  the  legitimate  function  of 
the  summary  judgment  rule,  that  is,  to  obviate  trials 
which  would  serve  no  useful  purpose.  However,  in  a 
recent  dissenting  opinion,  Mr.  Justice  Black,  with  whom 
the  Chief  Justice  and  Mr.  Justice  Brennan  joined,  has 
warned : 

"The  plain  fact  is  that  this  case  illustrates  that 
the  summary  judgment  technique  tempts  judges  to 
take  over  the  jury  trial  of  cases,  thus  depriving 
parties  of  their  constitutional  right  to  trial  by 
jury."  First  National  Bank  of  Arizona  v.  Cities 
Service  Co.,  supra,  88  S.  Ct.  at  1600. 

For  the  reasons  which  we  have  set  forth,  the  summary 
judgment  appealed  from  should  be  reversed. 

Respectfully  submitted, 

Galane  &  Wines, 
By  Morton  Galane, 
Attorneys  for  Appellant. 


Certificate. 
I  certify  that,  in  connection  with  the  preparation  of 
this  brief.  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  i»  in  full 
compliamr  with  th.isc  rules. 

Morton  Gai^ne. 
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No.  22,7«2 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


M  N  Valley  Disposal  CJo.,  Int.,  a  corporntion, 

Apprllaut, 
vs. 

SiT.vKH  State  Disposal  Co.,  Olakk  Sanitation, 
\sv..  Disposal  TKANsnmTATioN,  Inc.,  Hen- 
i>EiwoN  Disposal  Sekvice,  Inc.,  Disposal  In- 
vp>iTMENT8,  Inc.,  Lksteu  ]j.  LaFortune,  John 

lfc     IsoLA,  and  Alfred  Isola, 

m  A  ppcUee*. 

On  Appeal  from  the  United  Btatee  Diitrioi  Court 
for  the  District  of  Nevada 

APPELLEES'  BRIEF 


\ 


I 

PRELIMINARY  STATEMENT 

This  is  ail  ai)iioal  pursuant  to  28  U.S.C.  Sections 

1291  and  1294(1)   from  tho  .)udsmi«'nt  of  tho  District 

Cimrt  for  the  District  of  Nevada  onton^i  on  Fohni- 

arv  27,  1968.   (R.  1091.) *  The  Honorable  Brup<»  R. 


•The  Clerk's  rooord  is  roforrod  to  horrin  as  "R."  followed  hy  the 
appropriate  page  reference. 


Thompson  granted  smnmaiy  judgment  for  Api>ellees 
in  an  action  instituted  under  federal  antitrust  laws. 
The  Memorandimi  Opinion  is  attached  as  Appendix 
A,  infra.   (R.  1091a-1099.) 


II 
STATEMENT  OF  THE  CASE 

Appellant  Sun  Valley  Disposal  Co.,  Inc.,  (Sun 
Valley)  is  a  Nevada  corporation  which  was  engaged 
in  the  garbage  collection  and  disposal  business  in 
Clark  County,  Nevada,  from  approximately  January, 
1961  to  April,  1965.  (R.  1121-23  to  1121-24.) 

In  March,  1965,  after  a  public  hearing,  the  Board 
of  Coimty  Commissioners  of  Clark  County  awarded 
a  franchise  to  Appellee  Clark  Sanitation,  Inc.  (Clark 
Sanitation)  for  the  collection  of  garbage  in  the  un- 
incorporated areas  of  Clark  Coimty.  Appellant  Sim 
Valley  immediately  wrote  all  customers  that  it  was 
going  to  seek  an  injimction  challenging  the  award 
of  the  franchise  to  Clark  Sanitation  and  that  it 
was  continuing  to  operate  in  the  area  encompassed 
by  the  franchise  for  garbage  collection  despite  the 
action  of  the  Board  of  County  Commissioners.  (R. 
240.) 

On  April  4,  1965,  a  cease  aaid  desist  order  was 
issued  by  the  District  Attorney  for  Clark  County, 
Nevada,  against  Apx>ellant  Sun  Valley  to  prevent 
the  violation  of  Clark  Sanitation's  franchise.  Appel- 
lant Sun  Valley  did  not  attack  the  franchise  and 


wibHJ^lucntly  dij4continm^l  iU  K'lrlMWfi^  rollortion  bujii- 
nwH  in  Clark  (/'oiinty. 

On    Novr'inlwT    l!>,    UMiTi,    A|»|M-ll;iMt    .->iim     \  am-v    ili- 

stiffiitnl  the  pirsi'tit  litJK'ition  by  fliinff  a  c/miplaint 
ill  the  Uniti'cl  States  District  ('ourt  for  Nova^ln. 
'riicrcnftcr,  for  over  two  yonrs,  oxtonsivp  pn»-trial 
discovrrT  wiuH  conductiHl :  lliii-ty-lour  (N-|H»HitionK  were 
takini ;  thousands  of  do<nin)onts  woro  prodnrod  by  the 
j)iii'ti('s  and  otln'i"s;  fotir  s4'ts  of  intorrojfntorios  witp 
pr<»|M>iiii(l«Hl  by  Ap|M'll.int  Sun  Valley  and  answorotl 
by  Api)oll(H'K.  The  voluminous  rcconl  now  boforo  this 
CouH  jittost.s  tlic  exhaust  JVC  opportunity  affonle*!  for 
discovery. 

<)ii  .hine  (i,  !!)<><),  Aihk»IIpos  moved  pursuant  to 
liiile  CAi  of  the  Federal  Wules  of  Civil  Pntredure 
("T  suinmaiy  jud^nent  on   the  j^ounds  tJiJit: 

1.  The  ju*t«  eomplained  of  were  brought  about, 
authorized,  siinetione«l  and  approved  by  an 
Act  of  the  Legislature  of  the  State  of  Ne- 
vada; 

2.  The  act**  cotnplained  of  did  not  involve  inter- 
state eonuueire  or  have  an  eflFect  on  inter- 
state  conunerce. 

After  extensive  briefing  of  faet  and  law,  oral  ar- 
gununt  was  heard  before  Judge  Hniee  R.  Thomp- 
son in  NovemlxM',  UX>7.  On  Febniaiy  27,  19<>8,  Ap- 
]M>!l(H's*  motion  was  iiranttnl  and  judmnent  was  en- 
tered. (R.  1()91.)  .ludiie  Thomi>son  tiUxi  a  Meino- 
randiun  0|>inion  (R.  l()91a-9)  with  his  Order  which, 
nft(M-  thorouEchly  diseussing  the  various  arvnunents 
nvised  by  counsel,  held,  inter  alia,  that: 


a.  The  franchise  caused,  the  extinctian  of  Ap- 
pellant's garbage  disposal  business  in  Clark 
County  and  eliminated  competition  in  the 
perforaiance  of  such  services;  (R.  1094,  lines 
2-6.) 

b.  The  franchise  is  not  attacked  and  is  not 
claimed  to  be  illegal;  (R.  1093,  lines  20-21, 
R.   1094,  lines  2-3.) 

c.  If  the  franchise  for  garbage  collection  was 
unlawfully  granted,  the  remedy  is  to  attack 
the  franchise;    (R.   1098,  lines  15-16.) 

d.  The  activity  of  Appellees  in  working  with 
or  influencing  the  Board  of  Commissioners 
of  Clark  County  was  political  activity  or 
lobbying  which  is  protected  activity  mider 
the   antitinist   laws;    (R.   1093,   lines   21-23.) 

e.  Although  interstate  commerce  is  incidentally 
involved,  the  acts  or  conduct  complained  of 
did  not  affect  the  interstate  commerce  of  the 
garbage  collection  business.  (R.  1098,  lines 
24-27.) 

Appellant  Sun  Valley  had  successfully  attacked  the 
award  of  a  previous  franchise  and  had  threatened 
to  challenge  the  franchise  imder  which  Appellee  Clark 
Sanitation  now  operates.  (R.  1093,  lines  28-30  and 
R.  245.)  Although  both  Appellant  Sun  Valley  and 
its  President,  as  an  individual,  had  submitted  bids 
for  this  franchise,  they  did  not  want  any  franchise  to 
be  awarded.  (R.  4611.)  Seven  months  after  the  fran- 
chise was  awarded,  this  antitrust  action  was  filed. 


\|»jH'll««««H  n(l(>|>t  thii  Htnti'nifntn  of  niat<>rial  fact 
u<lvan(M'<l  !)>■  ApfN'Maiit  Siiii  Valli-y  in  jt«  nfK^iinif 
brief.  Thin  oxhaiiHtivf  rhroni*!"  "f  <  v.nt-  will,  Uuto- 
foro,   not  b«'  ro-count«l   h»Ti 

On  March  I.  IJKJH,  this  apfwal  wax  takf-n.  (>n  Marrh 
•1,  l{K>8,  A|>|)c!lanf  Snn  Vallry  fllfcl  a  law  nuit  in 
tln'  I'li^'litli  .Indifial  I)istri<*t  of  N'i'vaHa  a^ain.nt  Clark 
Sanitation  and  fcrtain  nKinlKTs  of  tho  ItonnI  of 
Connty  ConiniiHsionrrH  of  Clark  County  attarkinif 
tho  award  of  tin-  snbj«ft  frajjrliiw.  T)ip  romplaint 
ill  that  action  i8  attiu'hi-d  a.**  Apprtidix  B,  infra. 


Ill 
QUESTIONS  PRESENTED 

1.  Did  the  District  Couii  «'rr  in  holding  that  tho 
^rantin^  of  .an  exclusive  franchise  by  tlio  Board  of 
County  Commissioners  of  Clark  County  vras  a  go\- 
rniniental  act  which  is  not  within  the  punnew  of 
the    ftxloral    antitnust    laws  / 

2.  Did  the  Distinct  Court  err  in  holding;  that  the 
acts  c^implainjxl  of  do  not  involve  interstate  com- 
nuMve  or  hav(>  a  substantial  and  direct  effect  upon 

iiitci'stnt^'   cinnnicn'c  f 

Did  the  District  Court  err  in  holdinir  that  if 
the  franchise  was  unlawfully  pi's^nted,  the  remedy  is 
to  attack  the  franchise.' 


rv 

APPELLEES'  RESPONSES  TO  THE 
SPECIFICATIONS  OF  ERROR 

Appendix  C  to  this  Brief  consists  of  a  table  which 
specifically  refers  to  the  portions  of  Appellees'  argu- 
ment which  are  responsive  to  each  of  Appellant's 
assignments  of  error. 


V 

SUMMARY  OF  ARGUMENT 
Appellees  contend  that  the  granting  of  an  exclusive 
franchise  by  the  Board  of  County  Commissioners 
of  Clark  County  was  authorized,  sanctioned  and  ap- 
proved by  an  Act  of  the  Legislature  of  the  State 
of  Nevada  and  an  Ordinance  of  Clark  Comity.  These 
governmental  acts  constitute  conduct  which  is  im- 
mune from  attack  imder  the  federal  antitrust  laws. 
Parker  v.  Brown,  317  U.S.  338  (1943) ;  United  Mine 
Workers  of  America  v.  Pennington,  381  U.S.  657 
(1965).  Woods  Exploration  &  Prod.  Co.  v.  Aluminuiti 
Co.  of  America,  284  F.  Supp.  582  (S.  D.  Tex.  1968) ; 
Furthermore,  as  a  matter  of  law,  any  acts  of 
Appellees  in  soliciting  or  inducing  the  Board  of 
County  Commissioners  to  act  in  their  favor  is  not 
within  the  pur^aew  of  the  Sherman  Act.  Eastern 
Railroad  Presidents'  Conference  v.  Noerr  Motor 
Freight,  Inc.,  365  U.S.  127  (1961) ;  United  States  v. 
Rock-Royal  Co-Operative,  Inc.,  307  U.S.  533  (1939) ; 
E.  W.  Wiggins  Airways,  Inc.  v.  Massachusetts  Port 
Authority,  et  al,  362  F.  2d  52  (1st  Cir.  1966). 


\|i|M>|l(M'M  conti>n(l  that  tlirro  wnn  no  fihowinR  that 
any  linr  of  itit«TMtat«'  cotiiiiMTrr  .-  I   with  the 

ffjirlm^c*'  colioctioii   l>UHiiu>HH  vvoh  m...  .....;. .illy  or  di- 

r«M'tIy  iiffrctiHl  hy  nriy  lU'tn  or  MHidurt  of  thf»  pnrtim. 
Allhoutjh  Apprllnni  atul  Apiwlhi-H  v\»to  involved  in 
variouH  liiiw  of  inti'i'staU-  roiiinnTcr,  thf  t«*t  of  jur- 
iwlictioii  iH  not  that  thr  art*  romphiinod  of  nffjvt 
n  iMisiin^H  ('ii>j)iir«Hl  in  intiTstatr  roimmTr*-,  hut  thnt 
tho  rx>n(ltirt  aff<H't«  the  int4'rMtftt<'  conuncn-i'  of  wich 
bjHJnoss.  (Puffr  v.  Work.  290  P.  2d  323  (9th  Cir. 
lfH;i),  rrrt.  dniinh  3(W  T.S.  875  (lfM;2);  Jam  Vrqn* 
Plumhrrff  AsHoriniion  v.  Vnitcd  Stntrn,  210  F.  2d  732 
(fMh  Cir.  1954),  crrt.  drnird,  348  U.S.  817  (1955). 

\|)p«'llo«is  <'ont««nd  if  the  franchi.sc  jfrantod  hy  the 
iJoanl  of  County  Coinniissioncrs  is  invalid,  Apjwl- 
lant's  i-cnKxiy  is  to  attack  siu'h  franchise.  If  tho 
awarding  of  thr  franchise  l)y  the  Board  of  County 
Commissioners  in  1J)(»5  was  a  valid  trovenimental 
net,  the  do<"tnne  of  immunity  is  ai>plicahle.  If  tho 
franchise  awarded  pui"suant  to  state  enablinj;  lejiris- 
lation  and  <M)unty  ordinance  is  invalid,  it  must  be 
nttacko<l  in  the  ajtpropriate  state  <ourt  witli  juris- 
diction over  the  i)artios.  Ap])ellant  Sun  Valley  ha.s 
iTH'ently  made  such  an  attack.  (Okrfcuokcf  Rural 
Elrrtrir  .]fntih(  rship  ('orjun-afioti  r.  Florida  Poirrr 
and  lAght  ft  nl,  214  F.  2d  413  (5th  Cir.  1954)  ;  Pnblic 
Service  Comminaion  of  f'tnh  v.  Wi/rof  ComjMiny, 
Inc..  :M4  U.S.  237  (1952);  Tomiiinsu  v.  Gn]dcn,  .^58 
F.   2d   tJ51    (9th    Cir.    1W«)). 

When  confronted  by  a  motion  for  sununary  jude- 
mtMit.   Api^Mlant   is  not   permitted  to  rest   upon  the 
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allegations  of  its  pleadings,  but  is  required  to  set 
forth  specific  facts  showing  that  there  is  a  genuine 
issue  for  trial.  This  has  not  been  done,  despite  full 
discovery,  because  it  cannot  be  done.  Appellees  take 
issue  with  none  of  the  facts  set  forth  in  Appellant's 
opening  brief.  Summary  judgment  was  properly 
granted  to  avoid  a  prolonged  and  expensive  trial. 
(First  National  Bank  of  Arizona  v.  Cities  Service 
Co.,  88  S.  Ct.  1575  (1968)). 


VI 

ARGUMENT 

A.  THE  DISTRICT  COXTRT  DID  NOT  ERR  IN  HOLDING  THAT 
THE  GRANTING  OF  AN  EXCLUSIVE  FRANCHISE  BY  THE 
BOARD  OF  COUNTY  COMMISSIONERS  OF  CLARK  COUNTY 
WAS  A  GOVERNMENTAL  ACT  VTHICH  IS  NOT  WITHIN  THE 
FURVIEW  OF  THE  FEDERAL  ANTITRUST  LAWS.  (Response 
to  Appellant's  Assignment  of  Error  Nos.  4,  5  and  8.) 

1.  Nevada  Enabling  Legislation  Authorized  The  Granting  Of 
The  Franchise. 

The  District  Court  held  that  it  was  the  granting 
of  the  franchise  which  resulted  in  "the  extinction 
of  [Appellant's]  garbage  disposal  business  in  Clark 
County  and  eliminated  competition  in  perform- 
ance of  such  services."  (R.  1094.)  It  was  only  after 
the  award  of  the  franchise  and  the  issuance  of  a 
cease  and  desist  order  by  the  District  Attorney  that 
Appellant  Sim  Valley  discontinued  its  garbage  col- 
lection business.  The  gravamen  of  Appellant  Sun 
Valley's  complaint  is  that  this  franchise  should  never 
have  been  awarded.  As  stated  in  Appellant's  brief, 
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R.  .J.  Collit,  PrcMidmt  of  Ap|H'llnnt  Sun  Vallpy,  t<««ti- 

flf-^l  on  (l«'|Mmition: 

"I  don't  think  tli.if  that  is  what  my  rawc  in  all 
.'ilMxtt.  I  think  that  I  am  approorhinf^  thin  froin 
the  standpoint  tliat  thrn-  wan  a  nittiation  rrwitwl 
that  hiontrht  nlMHit  tho  invitation  f*ir  a  fran- 
<'hiH(>  and  what  not.  This  is  my  "  to  th« 

method    that    the    fraiK'hJHr    wa.H  oriRi- 

natifl.  Th»'  cntin*  situation  fn»m  tho  inr<»j)tion 
n\'  tlu* — <'v<Mi  the  thought  «>f  ^rantimr  tho  fran- 
chiHo  in  th«'  County.  I  don't  think  that  I  havo 
^ot  any  ival  <|uaiTcI  with  thi-  County  Commij*- 
sioiKM's.  I  am  not  (inan-rllini;  with  thi-m.  I  am 
s^iyin^  tliat  my  comjM'titor  <'n<at«l  the  situation." 
(H.  4<>11.) 

Appolhint  Sun  Valloy  has  not  attackod  tho  award 
of  tJio  fnuichiso  in  this  action  althoujfh  it  liatl  tliroat- 
enod  U>  do  so.  Nor  ha.s  Af)p«'llnnt  attacked  tJio  valid- 
ity of  tho  onablini;  loijislation  authonzinir  such  fran- 
chise. (R.  mr.i.) 

Tho  rolovant  Nevada  Stnto  statiite  is  N.R.S.  244.183 

which  states  in  material   paii : 

"Franchises  for  jfarhajfc  coUrdion  nnd  disposal 
scnncr" 

1.  Any  TioaiTl  of  County  Commissi<inors  may 
praiit  exclusive  franchises  to  o]>erate  uarba^o  col- 
lection nnd  dis]x>sal  senices  outside  the  limits 
of  incoiiwrnted  cities  within  the  County. 

2.  The  Hoard  of  County  Commissioners  may, 
hy  ordinance,  reiimlate  such  ser\-ice8  and  fix  foos 
or  rates  to  l)e  charged  hy  the  franchise  holder. 

3.  A  notice  of  the  intention  to  prant  any 
franchise  sliall  be  published  once  in  a  newspaper 
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of  general  circulation  in  the  County,  and  the 
franchise  may  not  be  granted  until  30  days  after 
such  publication.  The  Board  of  County  Commis- 
sioners shall  give  full  consideration  to  any  appli- 
cation or  bid  to  supply  such  services,  if  received 
prior  to  the  expiration  of  such  30'-day  period,  and 
shall  grant  the  franchise  on  terms  most  advan- 
tageous to  the  County  and  the  persons  to  be 
served." 

Clark  County  Ordinance  No.  214  was  passed  in 
1964  by  the  Board  of  County  Commissioners  of  Clark 
County  pursuant  to  this  enabling  statute.  (R.  228- 
234.)  The  applicability  of  this  legislation  to  the  award 
of  the  franchise  involved  in  this  litigation  is  appar- 
ent. That  such  activity  by  the  Board  of  County  Com- 
missioners or  Appellees  in  seeking  the  award  of  such 
franchise  is  conduct  immune  from  the  federal  anti- 
tioist  laws  is  also  apparent  from  a  brief  review  of  the 
leading  cases. 


2.     The  Granting  Of  The  Franchise  Was  Conduct  Immune  From 
Attack  Under  The  Sherman  Act. 

In  the  landmark  case  of  Parker  v.  Brown,  317  U.S. 
341  (1943),  a  raisin  producer  brought  suit  to  enjoin 
the  State  Director  of  Agriculture,  the  members  of  the 
State  Agricultural  Prora,te  Advisory  Conmiission,  and 
otliers  charged  by  the  statute  with  the  administration 
of  the  Prorate  Act,  from  enforcing  a  program  for 
marketing  raisins  in  California.  Plaintiff  contended, 
inter  alia,  that  the  order  was  illegal  because  it  vio- 
lated Sections  1  and  2  of  the  SheiTOaii  Act.   (U.S.C. 
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Ro(rti(»HH  1,  2.)  T\w  Suprtnni-  Court  h»'l<l  Uint  wlu-n 
tlu'  iu'Im  coniplnirM'*!  of  an'  tin'  ri'Hult  of  a  ntato  art, 
or  Ic^iHliitivo  flat,  th(>  Shonimn  Act  do<>N  not  apply 
HO  lon^  ns  tin*  ff«<l«'ral  ^ovi'mnu'iit  htm  not  pnMnnpt«i 
tlw  ih'U\  l4»  il.Hi'If.  Till'  Court  found  nothint;  in  Uip 
lun^:ujm«'  of  till'  Slicmwui  Act  or  in  itK  hintorj'  which 
HUffucHlcrl  that  its  punM»sc  wan  to  nwtmin  mich  con- 
(Incf.  The  Courl  upheld  the  activity  of  the  officialH 
heeause  Upon  n  consideration  of  all  the  relovant  foctit 
niid  circuniHtAnce«,  it  app<»nrpd  that  tho  matter  was 
one  which  miirht  be  ap|>ropriat«'ly  "retrulated  in  the 
int^'rest  of  the  safety,  health,  and  well-beinj;  of  lorn! 
communities,"  and  which,  l>ocnuHe  of  it«  local  charac- 
ter and  |)ra(ti(al  diftieulties,  miirht  never  be  ade- 
quately dealt  with  by  Couktcss.  (Id.  at  p.  3()2.) 

In  Clark  Coimty,  Nevada,  the  matter  which  was 
appropriately  repnInt4Hl  in  the  interest  of  the  safety, 
health  and  well-beinir  of  the  locnl  community  was 
the  senice  of  parlKige  <'ollection  and  disposal.  The 
iJoard  of  County  Conimissionei's  as  duly  elected  offi- 
cials of  Clark  CouJity  were  officei*s  or  agents  of  the 
State.  The  activity  of  invitini:  bids  and  awardinc 
exclusive  franchises  was  sixM-iflcally  authorized  by 
N.R.S.  244.1 8:?,  s,iprn. 

A  decision  citxxl  by  AjjjH'llant  Sim  Valley  as  autJior- 
ity  for  its  ]x>sition  has  subse<]iiently  l>een  modified  to 
prant  siunmary  jiidinuent  in  an  antitrust  action  on 
the  same  issues  as  are  here  involvM.  In  findint;  for 
defendants  in  Woods  Kr/yforatiou  <{•  Prod.  Co.  v, 
Ahnnhiuni  Co.  of  .\nnnra,  284  F.  Su]»p.  .'>82  (S.P. 
Tex.  1968),  the  District  Court  gives  a  lucid  suminan.- 
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of  the  Pa/rker  v.  Brown  doctrine  supra.  Plaintiffs  and 
defendants  were  engaged  in  the  production  and  mar- 
keting of  natural  gas  from  the  Appling  G-as  Field  in 
Texas.  Plaintiffs  sought  to  recover  as  damages  the 
loss  of  production  from  their  weUs  in  the  field  which 
had  been  occasioned  by  the  entry  of  orders  by  the 
Texas  Railroad  Commission,  setting  production  allow- 
ables for  plaintiffs'  weUs  at  levels  lower  than  plain- 
tiffs thought  they  should  have  received.  Plaintiffs 
sought  to  hold  defendants  liable  for  this  loss  on  the 
ground  that  the  Railroad  Commission  orders  had  been 
bafsed,  at  least  in  part,  on  false  forecasts  and  reports 
filed  by  defendants  with  the  Commission.  By  amended 
complaint,  plaintiffs  specified  various  other  activities 
by  defendants,  taken  pursuant  to  the  alleged  con- 
spiracy. 

After  reviewing  the  numerous  depositions,  docu- 
ments and  papers  on  file  in  the  case,  the  Court  held 
that  although  there  were  disputed  issues  of  fact  on 
whether  defendants  actually  conspired  together  and 
whether  they  deliberately  filed  the  false  forecasts  or 
brought  about  litigation  as  part  of  a  conspiracy,  plain- 
tiffs would  still  not  be  entitled  to  recover  antitrust 
damages  for  these  activities  even  if  proved.  The  Court 
held: 

"The  mere  manipulation  of  labels  does  not  de- 
termine the  outcome  of  this  case,  for  as  made 
clear  by  other  cases,  liability  is  precluded  if  the 
restraint  complained  of  results  from  otherwise 
valid  governmental  action  even  though  brought 
about  by  the  improper  conduct  of  a  private 
party."  {Id.  at  p.  591.) 
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'I'ho  ('<mrt  obfMTVi-d  that  ntntof*  havo  hem  frrc  to 
n»«iilat<»  infliistrir.s  within  (hrtr  lMMindarir>H  by  riirtail- 
JMK  cotniK^tJtioti  or  cliiuinntiiitf  it  nltoKcthor.  AMlirtnUr 
rnhnrro  Hoard  of  Trn,h.  Inc.  v.  FTC,  263  P.  2<I  502 
(4th  Cir.  19r)f)).  Thr  Court  th<ni  crmiimrod  tho  ffxrin 
••  itii  thos«'  in  Olufnwhfr  UuraJ  KIrr.  itrmhrmhip 
rp.  V.  Florida  Power  d  lAffhi,  214  F.  2d  413  (Tith 
C'ir.  IfKVI),  and  thr  Coiirt  nK^n'<Hl  with  the  Htntrmont 
l»y  JndKc  Bi^'^  then -in  tlint: 

"'Implicit  in  (tho  Oki'fiMiokw]  ruling;  i»  tho 
h'^rnl  conclusion  t.liiit  liability  under  the  Sherman 
Act  cannot  U'  sustained  by  virtue  of  official  a<-tion 
of  a,  Stat^'  ji^ency,  liointcr  inajtirfd  htf  the  ncH 
of  an  iudividual.'  Ka«trrn  liailroad  PrcMidrnt's 
Cotif.  V.  Nocrr  Motor  Frcit/ht,  Inc.,  273  F.  2d  218, 
226  (3iil  Cir.  1J)59)  (dissentiuir  opinion)  (Em- 
])hjisis  Addtnl.)  MonHner,  thi'ii'  an-  two  crucial 
similarities  befw(vn  th«»  two  c-isi's.  In  l>oth,  the 
injury  complained  «>t  resulted  directly  fn>m  spe- 
cific action  taken  by  a  stat^  acbuinistrative  agency 
on  the  basis  of  falsi'  infonuation  pn»vided  by 
private  [parties.  Secondly,  just  as  certainly  as  the 
plaintiff  in  Okrft  nohcf  liad  no  hnral  rijrht  to  use 
a  jNirticular  rt»ute  for  the  «'onstruction  of  a  power 
line  witliout  the  cons<>nt  ()f  the  State  of  Florida, 
the  plaint  itfs  hen^  have  no  legal  right  to  produce 
an  amoujit  of  gas  in  ejccess  of  the  specific  allow- 
able assigiHxl  to  them  by  the  State  of  Texas 
acting  through  tlu-  Hailroad  Conunission.  See 
Tex.  Rev.  Civ.  Stat.  Ann.  art.  »i(X)8,  Section  16 
(19(>t)."  (284  F.  Supp.  at  p.  592.) 

The  same  two  cnicial  similarities  are  present  in  tliia 
cfxse:  the  in.iurv  complained  of  by  A]>|>ell{int  Sun 
\' alley  resulted  directly  from  the  action  taken  by  the 
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Board  of  County  Commissioners  and  Appellant  Sun 
Valley  has  no  legal  right  to  engage  in  the  garbage 
collection  and  disposal  business  in  Clark  County  with- 
out an  approved  franchise. 

In  the  Woods  case,  the  Court  concluded  that  the 
filing  of  false  forecasts  was  a  violation  of  state  penal 
law  and  would  support  a  cause  of  action  under  the 
state's  statutory  and  common  law.  As  suggested  by 
Judge  Thompson  in  the  instant  case,  and  as  stated 
in  the  holding  of  the  District  Court  in  Texas: 

"Simply  by  veiling  their  grievance  under  the 
penumbra  of  a  conspiracy  charge,  however,  plain- 
tiffs cannot  convert  what  are  in  essence  only  vio- 
lations of  state  law  and  what  is  primarily  a 
matter  of  state  concern  into  a  federal  antitrust 
violation."  (Id.  at  p.  594,  citations  omitted.) 

3.     The  Seeking  Of  The  Franchise  Was  Conduct  Immune 
From  Attack  Under  The  Sherman  Act. 

The  Parker  v.  Brown  doctrine  that  govei*nmental 
acts  ai-e  imnuuie  from  the  antitrust  laws  was  ex- 
pressly reaffirmed  in  Eastern  Railroad  President's 
Conf.  V.  Noerr  Motor  Freight,  Inc.,  365  U.S.  127 
(1961).  A  group  of  trucking  coonpanies  and  their 
trade  association  brought  suit  against  a  group  of  rail- 
roads, a  railroad  association,  and  a  public  relations 
firm,  alleging  that  the  defendants  had  conspired  to 
restrain  trade  in,  and  monopolize,  long  distance 
freight,  in  violation  of  Sections  1  and  2  of  the  Sher- 
man Act  (15  U.S.C.  Sections  1,  2).  More  specifically, 
it  was  alleged  that  the  railroads  had  hired  the  public 
relations  firm,  inter  alia,  to  foster  adoption  and  reten- 
tion of  laws  and  law  enforcement  practices  destruc- 
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tiv(>  of  till'  tnirkiiiK  hiiHincNH,  mid  thnt  th(>  dofpncinntii 
luul  HnrriM'dfd  in  |t«'i-HiiiMlini,'  thr  (Jovomor  of  I*»Tin- 
"\  Ivaniu  to  vrto  a  iiu^utiirc  known  an  thi*  "Fnir  Tnirk 
liiM".  'I'lw  Distrirt  ronrt  nnd  iho  ('ourt  of  A|>twAlH 
iillowrHl  nx'ovorv  and  dpfctulnntM  fM'tition<»d  (or  rrrti- 
ornri,  limiting;  thi*  (pH-stion  of  thf  rornH-UiPw*  of  the 
jiidffnH'nt  to  violation  of  the  Shonnan  Act. 

In  rcvprsinsT  \hv  lower  courts,  Jn.Htif*»  HIark  said: 
"It  lia.H  Imhmi  rrcoCTiiy.fnl,  at  loaxt  sinrr-  tlu*  land- 
mark drH'ision  of  this  Court  in  StamUtnl  Oil  Co. 
of  New  Jrrstif  v.  I'tiifrtl  Stahs,  that  thf  Sher- 
nian  Act  forbids  only  thono  trade  n-straints  and 
monopolizations  that  aii»  crratpd  or  attempt^, 
In-  tlio  a<*ts  of  'individuals  or  rombinations  of  in- 
dividuals or  oorjxirat ions'.  Arrordinply,  it  ha« 
Ix'on  held  that  whcro  a  restraint  u|)on  trade  or 
monopoli/ation  is  the  result  of  valid  trovi'nimental 
aetion,  as  oppos<'d  to  private  aetion.  no  violation 
of  the  Aet  ran  l)o  made  out.  These  deeisions  re«t 
upon  the  faet  that  tinder  our  kind  of  povemment 
the  ([uestion  whether  a  law  of  that  kind  should 
pass,  or  if  passed  be  enforce^l,  is  the  responsi- 
bility of  the  ap]>n>j)riate  lecrislative  or  executive 
branch  of  government  so  lonp  as  the  law  itself 
does  not  violate  some  provi.Hion  of  the  Constitu- 
tion." (///.  at  ])}>.  i:ir)-i:n».) 

Recently,  the  imnumity  of  crovenimental  acts  wa« 
applie<l  ti>  an  «>xclusive  fi-an<'liise  sitiiation  similar  to 
that  now  l)efore  the  Court  in  /■-'.  11'.  }Vi(jfjin.s  Ainrntfs, 
I  tic.  V.  .)[a.ssarhu.<('fts  Fori  Authontii,  ft  nJ.,  .3(>2  F. 
•Jd  :^2  (1st  Cir.  1JM><>).  The  Massachusetts  Port  Au- 
thority award(Ml  a  fixed  Knse  o]>eration  at  the  Ix>jnin 
International  .\irport  to  one  aviation  company  to 
the  exclusion  of  the  plaintiff.   A  fixed  base  operation 
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is  one  that  provides  facilities,  fuel,  equipment,  sup- 
plies, freight  handling,  and  related  services  which  are 
used  by  aircraft,  crews,  and  passengers.  (Id.  at  p.  53, 
n.  2.) 

The  plaintiff  aviation  company  brought  an  action 
against  the  port  authority,  the  aviation  company  re- 
ceiving the  award,  and  a  subsidiary  of  the  aviation 
company.  The  complaint  alleged  that  the  defendants 
entered  into  a  ' '  conspiracy,  combination,  or  contract  in 
restraint  of  trade  or  commerce"  to  establish  a  sole  and 
exclusive  fixed  base  operation  at  Logan  Airport  in 
■violation  of  Section  1  of  the  Sherman  Act  and  that 
each  of  them  attempted  to  monopolize  and  combined 
and  conspired  to  monopolize  said  business  or  oper- 
ation in  violation  of  Section  2  of  the  Sherman  Act. 
(Id.  at  p.  53.)  Plaintiff  claimed  injury  in  that  it  was 
forced  to  sell  its  business  and  equipment  at  Logan 
Airport  at  a  veiy  low  price. 

The  District  Court  dismissed  the  suit  on  the  gi'ound 
that  the  complaint  failed  to  state  a  claim  upon  which 
relief  could  be  gTanted.  The  First  Circuit  Court  of 
Ax>peals  affirmed.  Directing  its  attention  to  the  con- 
duct of  the  defendant  aviation  company  and  sub- 
sidiary, the  Court  concluded: 

"//,  as  we  have  found,  the  Atithority' s  conduct 
was  lawful  here  it  would  he  an  unreasonable  re- 
striction on  its  freedom  to  hold  that  the  other  de- 
fendants acted  illegally  in  having  aided  it."  (Id. 
at  p.  56,  emphasis  added.) 

There  was  no  intent  at  the  time  of  enactment  of  the 
Sherman  Act,  nor  is  there  any  authority  expressed  by 
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tho  conrtM  Un\i\y  to  n«»niInU*  ifovprnrnrntnl  nrtu  under 
flu'  mililni.Ht  Ijiwh,  Th«'  |iiir|>«M«'  of  the  antitnint  Inwn 
JH  the  in'otcction  oT  tli(>  |iiil)lir.  ThiM  |iiirfKHu>  iMctiiially 
MonMHl  by  ft  jfovrM'niiH'iit  nctinfr  fmrwunnt  to  valid  li^- 
lativi-  nutliorit.y.  And  wlu-n*  n  K*»vonunpnt  dtn-H  no 
if,  it  is  an  "niin'awmabh'  n-Mtrirtion  <»ii  iU  fn-inloni 
tn  hold  .  .  .  othcrfH)  .  .  .  actod  illi>t;ally  in  having 
aidi'd  it." 

It  is  clrar  from  th«'  ton'^rMini;  antiiontirv  that  tiu* 
award  of  the  fran»his«»  is  injrntnu'  from  the  antitniHt 
laws.  That  the  sookinjr  of  snrh  a  franchise  or  the 
comhination  witli  othf'i*s  for  this  iMjrjKwu"  is  not  vio- 
lative of  tho  Sherman  Art  is  als«i  ••stahlisliwl  law.  Ar 
the  Supronip  Coiirt  {winted  out  in  Xoerr,  Kuprn: 

"Wo  think  it  rqiially  clear  that  the  Shennan  Art 
does  not  prohibit  two  or  more  pers4ins  from  as- 
sociating toir<'ther  in  an  attem|)t  to  persuade  the 
lopi.slature  or  the  executive  to  take  particular 
actions  with  res|Mvt  to  a  law  that  wouhl  produce 
a  restraint  or  mono]vily.''  {'M^Tt  I'.S.  at  136.) 

To  hold  otherwise,  the  opinion  |M)int.s  o\\\  "woidd 
impute  to  th(>  Shennan  Act  a  jnirpos*'  to  repulate,  not 
business  activity,  but  ixditical  activity."  {Id.  at  p. 
137.)  Relvinp  on  Parkrr  v.  Brown,  supra,  the  Court 
stateti  that  there  is  no  basis  in  the  lecrislntivp  historj' 
of  the  Act  to  impute  such  a  pur]>ose  and  such  a  con- 
struction wotild  raise  inii>ortAnt  constitutional  ques- 
tions: 

"Thr  rifjht  of  fH-tition  is  our  of  thr  frrfdomfi 
ftroffctrd  hji  ihr  Hill  of  Riijhfs.  and  irr  cannot,  of 
roiirst .  JidhfJif  impute  to  Congress  nn   intent  to 
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invade  these  freedoms."  {Id.  at  p.  138,  emphasis 
added.) 

Respondents  in  Noerr,  supra,  relied  upon  a  finding 
of  the  District  Court  that  the  railroad's  sole  purpose 
in  seeking  to  influence  the  passage  and  enforcement 
of  laws  was  to  destroy  the  truckers  as  competitors  for 
the  long-distance  freight  business.  The  Supreme 
Court  held  that  this  piu'pose  did  not  transform  lawful 
acts  into  a  violation  of  the  Sherman  Act: 

"It  is  neither  unusual  or  illegal  for  people  to  seek 
action  on  laws  in  the  hope  that  they  may  bring 
about  an  advantage  to  themselves  and  a  disad- 
vantage to  their  competitors."  (Id.  at  p.  139.) 

The  Court  further  noted  that  it  had  expressly  recog- 
nized this  fact  in  United  States  v.  Rock-Royal  Co- 
operative, Inc.,  307  U.S.  533  (1939),  where  it  stated: 
"If  ulterior  motives  of  corporate  aggTandize- 
ment  stimulated  their  activities,  these  efforts  were 
not  thereby  rendered  imlawful.  If  the  Act  and 
Ordei-  are  otherwise  valid,  the  fact  that  their 
effect  woiiM  be  to  give  co-operatives  a  monopoly 
of  the  market  A\ould  not  violate  the  Shei-man 
Act.  .  ."  (Id.  at  p.  560.) 

The  extended  scope  of  inummity  from  antitrust  laws 
was  affinned  by  the  United  States  Supreme  Court  in 
United  Mine  Workers  of  America  v.  Pennington,  381 
U.S.  657  (1965).  In  that  case,  the  union  sued  part- 
ners of  a  coal  mining  company  for  royalty  payments 
under  an  agreement.  Defendants  counterclaimed,  al- 
leging that  the  United  Mine  Workers  (UMW)  had 
violated  the  Shennan  Act  by  conspiring  with  the  large 
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ooni  pHMluctTH  to  (>lirninnt(*  wnnll  i>r(Kliic<»rn.  Kvidfticn 
wuH  intr<Mlii(f<l  of  n  ronrorUfl  «>ffort  Uy  th**  TMW 
and  Dw  lnr>f<*  phmIiicith  Ut  iriMurnrr  thn  Hinrptan'  of 
l^ahor  to  w>t  a  niiiiinnirn  wnf(p  in  tho  indiiHtry  ho  hi((h 
as  to  drivf  out  Hrnall  pnKliicrrH.  TIhtj*  wbh  pvidpnc** 
that  such  a  tnininniin  vvajft-  had  \mh'U  wt  hy  tlii-  Sociv- 
tary  of  Lal)or.  Kvidrnco  was  nlno  intr(»durpd  that 
defendants  had  stirroKsfully  rotispirp<l  to  prevail  on 
'IW.A.  officials  to  purchase  coal  only  from  the  larK** 
prcHlucers.  After  a  verdict  atfainst  the  Unit^tl  Mine 
Workers,  the  UMW  move<l  for  a  new  trial  on  SToundx 
that  the  above  evidence  had  been  improjierly  ad- 
mitted. The  Court  of  Ap|>enl«  affirmefl  the  trial 
Court's  denial  of  the  motion  for  a  new  trial,  btit  the 
Supreme  Court  reversed  and  remandefl.  The  Court 
said,  at  papo  670: 

"Norrr  (Knsfm)  linilrnnf1j<  Prrsidrnt's  Cmif.  v. 
Xocrr  Motor  Frriifht,  Inc.,  pa^re  13,  /tupra), 
shields  from  the  Sherman  Act  a  concerted  effort 
to  intluence  ])uhlic  ofTicials  repardless  of  intent  or 

pui*]iose fniiit  rffortK  tn  infurnrr  piihhr  nf- 

firinl.f  (In  not  vinlnie  the  aufifnisf  Inu'n  rrrn 
fhoufjh  intended  tn  rlhvhwtr  rnmprfitinti.  Siirh 
conduct  is  not  Hfcfjnl,  cither  stnndtnn  nlonc  or  nn 
part  of  n  broader  scheme  itself  vinlative  of  the 
Shrnnav  Act.  The  jury  should  have  been  so  in- 
structed and.  civen  the  ohviotis  tellintr  nature  of 
the  evidence,  we  cannot  hold  this  lajvse  to  l>e  mere 
hannlesvs  ciTor."  (Emphasis  added.) 

This  liiie  of  ca^es  (piite  clearly  denies  any  violation 
of  the  antitrust  laws  resultinp  from  "governmental 
action"  whether  state  or  local  and  "efforts  to  influence 
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public  officials".  (Parker  v.  Brown  and  Noerr, 
supra.)  And  no  damages  suffered  thereby  are  recover- 
able under  the  Sherman  Act.  (Pennington,  supra.) 

Appellant  Sim  Valley  does  not  dispute  the  au- 
thority of  these  cases  or  the  conclusiveness  of  this 
defense.  Appellant's  careful  avoidance  of  any  discus- 
sion or  citation  of  the  immunity  doctrine  is  not  the 
result  of  inattention.  It  is  remarkable  that  the  Su- 
preme Court's  holdings  argued  by  Appellees  in  the 
lower  Court  and  adopted  by  Judge  Thompson  in  his 
Opinion  are  not  mentioned  by  Appellant  Sun  Valley 
for  consideration  by  this  Court. 

This  Court  may  affirm  siunmary  judgment  without 
consideration  of  the  otlier  bases  of  the  lower  Court's 
decision.  The  doctrine  of  immiuiity  and  the  constitu- 
tional reasons  therefor  merit  the  conclusion  of  this 
action  \vithout  further  delay  and  expense. 


B.  THE  DISTRICT  COURT  DID  NOT  ERR  IN  HOLDING  THAT 
THERE  WAS  NO  SHOWING  THAT  ANY  LINE  OF  INTER- 
STATE COMMERCE  ASSOCIATED  WITH  THE  GARBAGE 
COLLECTION  BUSINESS  WAS  SUBSTANTIALLY  OR  DI- 
RECTLY AFFECTED  BY  ANY  ACTS  OR  CONDUCT  OF  THE 
PARTIES.  (Response  to  Appellant's  Assignment  of  Error,  Nos.  1-3.) 

It  is  fimdamental  that  in  order  to  sustain  a  civil 
antitrust  action  under  the  Sherman  Act,  it  must  be 
established  that  the  acts  complained  of  involve  inter- 
state commerce  or,  if  intrastate  in  nature,  that  they 
have  a  substantial  and  direct  effect  on  interstate  com- 
merce. Mandeville  Island  Farms,  Inc.  v.  American 
Crystal  Sugar  Co.,  334  U.S.  219  (1948) ;  Las  Vegas 
Merchant  Plumbers  Association  v.  United  States,  210 
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F.  2(1  732  (JMh  Cir,  VXA),  rrri.  drnird,  348  U.8.  817 
MfKir));  Dnvid  Cnhrrrn,  Inr,  v.  t^nion  dr  Chofrrrn  tf 
DurnoH  dr  (UtmioucM  llrrmandon  dr  Purrtn,  256  F. 
Siipp.  H39  (I).IMl.  IfXiG).  Two  Hoparato  UmXr,  of  in- 
t<'rstnt/»  coiiimorci'  hnvo  ftncruffi  frr>ni  tho  groi^'inir 
body  <»f  fpdonil  antitnist  law  on  t.hi»  wil>j«*t.  A  rlf«.r 
statctnont  of  thoso  ffstn,  Uipir  ronrrptiial  fliffrrPTicflH, 
ami  tin'  analytirnl  ai)pronch  to  be  followM  in  nftply- 
\n^  thom  is  found  in  Imm  Vriffut  }frrrhn»i  I'lumhrrg 
AnHOcintion  v.  Vnitrd  Slnlrn,  supra: 

*'A  rn<s(»  uiubT  tbo  antitnist  laws,  so  far  a>»  tlip 
interstato  conunon'o  rloinj-nt  is  ron*-'-'"'"*!  may 
rent  on  one  or  both  of  two  thoorinn: 

(1)  Tlint  tbp  arts  romplainofl  of.  orrnn.-d  within 
tho  flow  of  intf'rstat^^  coinniorro.  This  is  ^on- 
crally  rofnrrpd  to  n«  tho  *in  commpno'  theory. 

(2)  That  the  ju'ts  coniplainfxl  of,  fjoourrcfl  wholly 
on  tho  stato  or  1«kvi1  h'vcl,  in  intrastate*  rom- 
morco,  bnt  sulwtuntially  affected  interstate 
ooniinorco. 

Under  l)otli  of  thtfie  thoorios,  the  transartions 
compl.aiiuxl  of  must  a.ffrrt  or  havr  an  effect  on 
intoi*stat<'  coruiutM-cc  or  tho  roqiiirotnonts  of  the 
stntut*'  aro  not  s,ntisfi(><l."  (210  F.  2d  at  pp.  739- 
740,  n.  3,  enij)ha.sis  by  tho  Court.) 

It  will  be  notod  that  under  either  test,,  tho  e?«ential 
olomont  of  fii-st  analysis  is  "the  acts  j'omplainod  oF*. 
A  close  readintr  of  the  ainended  eomplaint  and  iiffida- 
vits  and  a  review  of  the  facts  establishotl  durinc  dis- 
covery reveals  nothintr  more  than  tho  i}\tra«\a\c  com- 
petitive aotinties  of  several  local  irarhape  and  refuse 
colle<'tors,  all  of  whom  ai'e  located  in.  and  conduct 
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business  solely  in,  the  geographical  area  surrounding 
Las  Vegas,  Nevada.  Nevertheless,  Appellant  Sun  Val- 
ley has,  through  a  sophistry  of  words  and  legal  con- 
ceptualizations, attempted  to  dress  up  these  essentially 
intrastate  activities  in  interstate  garb  to  meet  the 
jurisdictional  requirements  of  the  Sherman  Act.  This 
attempt  fails  for  the  reasons  set  forth  below : 

1.     The   Acts    Complained    Of   Did   Not   Occur   In   Interstate 
Commerce. 

The  guidelines  for  the  "in  commerce"  test  of  juris- 
diction were  further  delineated  in  Page  v.  Work,  290 
F.  2d  323  (9th  Cir.  1961),  cert,  denied,  368  U.S.  875 
(1962).  The  case  c^me  before  the  Court  on  appeal 
from  the  District  Court's  dismissal  of  the  action  by 
granting  defendants'  motion  for  summary  judgment 
for  lack  of  jiu-isdiction.  Appellant's  main  contention 
was  that  the  trial  Court  committed  error  in  finding 
that  the  product  involved  was  not  in  the  flow  of  inter- 
state commerce.  It  was  their  position  that  the  business 
of  printing  and  publishing  newspapers  is  interstate 
because  newsprint,  ink,  other  supplies,  news  items, 
and  advertisements  are  received  from  outside  Cali- 
fornia. The  Ninth  Circuit  Court  of  Appeals  agreed 
that  plaintiff  and  defendants  were  engaged  in  inter- 
state commerce  by  virtue  of: 

(1)  Their  regular  purchases  of  newsprint  and  other 
supplies  from  soiu-ces  outside  of  California; 

(2)  The  dissemination  of  national  news; 

(3)  Their  carrying  of  national  advertising; 

(4)  A  few  out-of-state  subscribers-. 
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llowovrr,  thiH  wan  not  dHorminntivn  of  thf  i««««!«»  of 
intiTHtnt*'  commpn'o: 

"TIh'      t«»Nt      of     jliriH<l|lt|M!|      IH      Iiof      ttl.lt       till-      iU-tH 

coiiiplaiiiffl  of  iifTivf  a  buHini'nM  i-ntrncf^l  in  int<«r- 
stnti'  <'oinm«T<'r.  Imt  that  tin*  ermdnrt  romplainrvl 
of  afT«'<'tj<  tlio  inti'ixtat**  coininiTro  of  nnrh  hiwi- 
n.>HH."  CJJK)  V.  2fl  at  33().) 

Th<'  {'omniotvo  i.s»uo  in  Pof/r  r.  Work  vriw  idpntimi 
lo  tlint.  in  tlio  ca-Hc  at  bar.  App«'II«H»H.  various  noww- 
papci-s  in  tin*  City  ajid  ('ounty  of  Los  Annj'K'H,  caused 
\ho  formation  of  tho  I><>s  An)fpl«*  N(*WRpap<'r  St»rvico 
Hjiroau  ("Unn'nu").  a  California  roi'i)orati«»n.  Earh 
of  tlip  (Icl'i-ndant  nowsiKiprrs  individually  U!*««rl 
flip  Horviecs  of  tho  Buroau  fi)r  tho  Holiritation  of  pri- 
vato  and  public  lo^al  advortisiuff.  Tho  IJuroau  an- 
sisto<l  ncwspaiKTs  in  soliciting  lawyors,  titio  com- 
panios.  escrow  do|)artniontR,  coiirt  conunissionors,  and 
ntliors  who  jtublisbcd  loijal  notices  in  tho  Im-al  nows- 
papoi*s.  As  a  result  of  stu'li  .joiiit  o]¥>ration,  and  othor 
activities  of  the  IJureau.  it  was  charRod  that  tho  busi- 
lu'ss  of  the  lios  Anpeles  Journal  boranio  so  inipairod 
that  it  was  sold  at  a  distressed  price  and  tlie  assot.s 
were  punhaseil  by  a  subsidiary  ooriwration  of  tho 
Ibireau. 

An  action  was  brought  by  a  st»M'kliolder  of  tho  Los 
AnijoloR  Journal  under  Sections  I  and  2  of  the  Sher- 
man Act.  (15  U.S.C.,  Sections  1,  2.)  Aftor  oxtonsivo 
])retrial  discover^-,  a  motion  for  summan*  jiidirmont 
was  srant»>d  on  tho  jurisdiction  issue  Invauso  no  oflFoct 
was  sliown  on  any  part  of  the  trade  or  coniniereo 
ainouR  the  several  states. 
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In  setting  forth  the  method  by  which  it  arrived  at 
its  conclusion,  the  Court  stated: 

"Appellant's  view  of  the  flow  of  commerce  re- 
lates to  the  newspaper  business  as  a  whole  rather 
than  the  relevant  market  with  which  we  are  con- 
cerned, which  is  separate  and  divisible  from  other 
markets  in  which  a  newspaper  may  be  engaged. 
In  the  antitrust  field,  a  relevant  market  may  be 
narrower  than  the  entire  business  imder  scru- 
tiny." (Ibid.,  emphasis  added.) 

The  Court  then  held  that  the  product  involved  was 
legal  advertising  in  newspapers  printed,  published, 
and  circulated  in  Los  Angeles  County;  the  revelant 
geographical  market  in  which  the  parties  competed 
was  Los  Angeles  County. 

In  applying  the  test  of  Page  v.  Work  to  the  facts 
now  before  the  Court,  it  is  apparent  that  the  same 
result  should  be  reached.  Here,  as  in  Page  v.  Work, 
the  product  involved  was  a  service,  to  wit,  the  service 
of  garbage  collection  and  disposal.  This  was  the  only 
service  which  Appellant  Sun  Valley  provided  and  the 
sole  business  for  which  it  was  licensed  to  operate. 
This  was  the  only  sei-^dce  provided  by  Appellee  Clark 
Sanitation  in  competition  Avith  Appellant  Sim  Valley. 
Garbage  collection  and  disposal  service  was,  therefore, 
the  sole  product  in  which  there  was  any  competition 
with  Appellant  Sun  Valley,  and  from  which  any  re- 
straint on  commerce  could  arise. 

The  relevant  geographic  market  in  which  the  par- 
ties provided  the  sei'vice  of  collecting  and  disposing 
of  garbage  was  Clark  Coimty.  Appellant  Sun  Valley 
operated  its  gai'bage  collection  and  disposal  service 


only  in  Clark  ('oiinty,  A|)IK'II«'<'  (Mnrk  Knnitation  oj>- 
••mtr<l  it«  ^TJirbnjff'  <'(»llfH'l,ion  and  (liH|Mmnl  tKrrviro  only 
in  Clark  ('oiinty.  Kiriully,  ^ariwucc  ('<»ll(M'tt(in  and  di»- 
fKwal  Ik  liinitiHl  l>y  thn  n'lrvant  Nrvnda  Ktntutp  (N.R. 
S.  244,IK'{,  p,  27,  Hupra)  to  thn  K»^irmpl>i«'aJ  arm  ovor 
whirli  tlni  jfovrmmfntal  authority  irruntinir  Uir  fmn- 
cliim'  \\r\f.  .itiri.H(lict.i«»n.  Thai  aroa  wan  the  nninrorpo- 
ratod  ar<>a  of  Clark  County. 

From  the  nlM)Vo  it,  is  rlc^r  that,  ns  with  tin-  |»nl»li(^- 
tion  ()f  jp^al  notirct*  in  I/os  An^oli*?*  County  in  Pnfjr 
V.  Work,  ituprn,  tho  lino  of  commpiro  in  the  caiM*  at 
bar  upon  whirh  any  rostmint  is  or  could  }*o  allfgwl 
is  intrnjitnir,  i.o.,  ^aH)apo  rolhvtion  and  dinpojial  .sorv- 
iop«  in  tho  uninrorpomtod  area  of  Clark  Cminty. 

2.     The  Acts  Complained  Of  Have  Not  Affected  Nor  Had  An 
Effect  On  Interstate  Commerce. 

(a)     The  Contalnpr  Theory. 

A|)i)ollant  SuJi  Valley  infors  tJiat.  AppoIlo«<  aflfwt 
inltMNtjit^'  conujirrcc  Ixx-auso  tho  ror]>orations  have 
l)UiThasod  sonio  e«|uipninit  that  is  nianufarturrd  out 
of  state.  It  is  submitted  tJiat  this  tJieori'  reduce?*  the 
concept  of  interstate  conuueivo  t^)  an  abf^urdity.  Ne- 
vmia  is  not  a  lieavily  industrialized  state.  It  is  there- 
fore miderstandable  that  mo«t  busineRses  depend  to 
some  extent  upon  inn>orted  niamifactured  croods.  Does 
it  then  follow  that  all  of  tlicse  Inisijiesses  suddenly 
affect  commerce  lietween  the  several  states  within  the 
in(»aninjf  of  the  Shennan  Act? 

Appellant  Sim  Valley  troes  to  qreat  lencths  m  the 
aniendixl  complaint  and  affidavits  to  deseril>e  the 
amounts  of  equipment  which  have  been  supplied  to  the 
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parties  from  out-of-state  sources.  The  description  in- 
cludes the  dollar  volume  of  items  purchased  and  the 
amount  of  income  derived  by  the  parties  from  these 
products.  For  the  purposes  of  this  Brief,  Appellees 
do  not  dispute  these  figures,  but  ask  only  for  any 
indication  that  the  trade  or  commerce  in  these  goods 
has  been  affected.  Appellant  Sim  Valley  does  not 
allege  that  it  was  restrained  in  its  efforts  to  obtain 
containers,  that  the  Appellees  were  able  to  effect  the 
prices  charged  for  these  containers,  or  that  there  was 
a  division  of  market  for  containers.  Similarly,  there 
are  no  factual  allegations  as  to  any  competition  be- 
tween the  parties  or  any  effect  on  commerce  from 
other  materials  used  in  the  performance  of  garbage 
collection  and  disposal  ser^dces  such  as  garbage  trucks, 
tires,  replacement  parts,  and  of&ce  supplies. 

Futile  attempts  to  satisfy  the  interstate  commerce 
requirement  b}^  oblique  references  to  products  made 
out-of-state  are  recorded  in  niunerous  decisions.  The 
decision  in  Lieberthal  v.  North  Countrij  Lanes,  Inc., 
332  F.  2d  269  (2d  Cir.  1964),  is  squarely  on  point  and 
illustrates  a  common  sense  application  of  the  tests  of 
interstate  commerce  in  an  antitiiist  action.  The  plain- 
tiff alleged,  inter  alia,  that  defendants  conspired  to 
prevent  him  from  opening  up  a  bowling  alley  in  com- 
petition with  one  of  the  defendants'  bowling  alleys. 
The  complaint  touched  numerous  bases  in  the  field  of 
interstate  commerce  including  the   following: 

(1)     Competition   with   out-of-state  bowling   al- 
leys; 
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(2)  Tln»  mtliritntinn  of  nut-nf-ninto  pntmnnjfp 
f>y  ru'WH  nnd  oUut  riitHlin; 

(.'{)  A  Miil)sl;uif iai  flow  of  kitrlit-n,  H«Tvir«-,  niid 
howliiijf  «'«|iiii»mfnl  and  iiMTrliandiH*-  to  (>«• 
sold  at  the  iMiwIirif^  alley. 

TIm>  District  •IiidRc  diHiiiiHMo<l  tho  coinplaint  be- 
I ; Ills*'  the  nvoniM'nt,H  wore  inniiniciont  to  show  nny  nv 
slraiut  of  hitrrsUito  an  opiMwofl  to  i»/rfiMtatr>  rom- 
iiuMcc.  The  Court  of  Api>oalH  aj^m'd: 

"A  business  of  wliicli  tin*  iiltiniato  ohjoct  is  tho 
oiMTation  of  intrastate  activities  .  .  .  may  rnnkf 
such  a  siibstantial  utilization  <»f  tho  channoln  of 
interstate  trade  and  conunerce  that  the  huHinoss 
itself  assiMiies  an  interstjite  character.  .  .  .  U  ha* 
frrqunillif  hrni  hrhi,  Imiiuvrr,  thai  the  incidental 
flow  of  .supplies  in  inlcrstatc  commerce,  .  .  .  the 
iiit<«rsttttp  travel  of  customers  of  the  local  enter- 
prise, .  .  .  tho  solicitation  of  business  in  other 
st-ates  for  the  local  enterprise.  .  .  .  tho  utiliza- 
tion of  jjiterstate  conununications  juoflia.  ...  or 
a  location  in  an  area  of  intei-state  activity,  .  .  . 
do  not  in  Ihcmsrlves  suffice  to  transform  an  es- 
setitiaUif  intrastate  activity  into  an  interstate  en- 
terprise." (Id.  at  p.  271,  citations  omitted,  em- 
j)hasis  added.) 

The  Court   then   noted   tho  ponoral   rules  thiit  the 
Sherman    Act    condemns    wholly    hx'al    business    re- 
straint's that   alfeot  interstate  oommoroe  as  well   as 
restraints  in  interstate  commerce,  but  observed  that : 
".  .  .  the  effect  of  the  local  restraints  on  inter- 
state commerce  must  be  'direct  and  sitlh^tantial, 
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and  not  merely  inconsequential,  remote  or  for- 
tuitous'." (Id.  at  272,  emphasis  added.) 

A  common  sense  application  of  this  test  led  the 
Court  to  conclude  that  the  restraints  alleged — the 
stoppage  of  the  flow  of  bowling  alley  eq\iipment  and 
materials  from  outside  the  state — constituted  a  far 
cry  from  the  required  substantial  effect  on  inter- 
state commerce. 

Variations  on  the  Lieberthal  theme  are  in  abun- 
dance. In  Monument  Bowl,  Inc.,  v.  Northern  Cali- 
fornia Bowling  Proprietor  Association,  197  F.  Supp. 
208  (1961),  rev'd  on  other  grounds,  316  F.  2d  787 
(1963),  the  plaintiff  operated  a  bowling  alley  in 
South  San  Francisco.  Defendants  were  other  bowling 
alleys,  their  proprietors,  and  five  trade  associations. 
Plaintiff  alleged  defendants  violated  the  Sherman 
Act  by  establishing  minimum  prices  and  by  boycot- 
ting his  business  (since  his  patrons  were  ineligible  to 
compete  in  tournaments  conducted  by  members  of 
defendant  associations).  Intrastate  commerce  was  said 
to  1)0  affected  l)y  the  flow  of  bowling  equipment,  bags, 
shoes,  etc.,  and  the  existence  of  an  interstate  network 
of  tournaments.  The  District  Judge  granted  a  motion 
to  dismiss  the  complaint  on  the  basis  that  the  acts 
complained  of  were  purely  w^rastate  and  had  no  ap- 
preciable effect  on  interstate  commerce: 

"Yet  it  is  the  consumer,  the  bowler  and  his  pa- 
tronage, with  whom  we  are  concerned  and  whose 
patronage  gives  rise  to  the  relevant  nuirket.  A 
charge  dealing  with  loss  of  customers,  in  the 
mamier  set  forth  above,  does  not  pertain  to  a 


violutiot)  of  SiH-tion  1  of  tho  Shprman  Art. 
HiitluT,  nt  iiioHt,  it  (IwIh  with  \(tra\  restraint 
wliifli  uffjH'tH  loi-nl  cotiiiiu'm'. 

"It  ift  not  onouKh  to  n\\of;o  thnt  plaintiflTn  ordpr 
for  fHpiipmptit  will  dr*rIino  by  roanon  of  dpf«*nd- 
nnts'  <(iiiip<'titi(»ji  which  tiik*-**  nwny  n  pcrrmta|{«' 
of  howling  riistoiiHTs.  Siu-l:  u  i.n  t<K»  re- 

mote  from   thr  How   of   iiit'  omiiiercM*  to 

hriiijf  into  npplicntion  pinmtiflf's  nuthoriticji." 
(1!)7  F.  Supp.  jit  210,  rniphn.HiH  added.) 

Ill  Sprats  Fnr  Clinic  nntl  Hospital  r.  CIrerr,  197 
F.  2d  12r>  (KHh  Cir.  19^2),  plaintiffs  nllogod  a  con- 
piracy  on  bohnlf  of  niiinorons  defendant*  to  restrain 
them  from  obtaining  a  license  and  practicing  chiro- 
practica  in  the  StJite  of  Colorado.  The  Couii  of  Ap- 
peals affirmed  the  lower  court's  decision  in  dismi.ssing 
the  comjilaitit  on  the  gi-ound  that  the  effect  \\\yot\  in- 
terstate and  foreign  comnierce  was  "fortuiton.s  and 
remote  and  not  direct  and  substantial".  The  Court 
stated: 

"A  curtailment  of  the  manufactiire  of  article*  to 
l)e  ship|)ed  in  ititerstate  commerce  or  the  lessen- 
ing of  the  numlx'r  of  jM'rsons  who  travel  in 
interstate  commerce  n^ulting  from  a  Ciinspiracy 
to  restrain  or  monoiwli/e  a  wholly  local  activity 
is  ordinoril}!  an  incidental,  indinvt  and  remote 
obstruction  to  sftich  coinmrrcf."  (Id.  at  127,  em- 
phasis added.) 

"Here  the  ptir|)ose  and  object  of  the  conspiracy 
and  the  means  adopted  to  effwtuat««  it  were  to  re- 
strain the  ])raetice  of  chiropractic  and  to  allocate 
to  the  medii'al  profession  the  practice  of  the  heal- 
ing arts  in  Colorado.  //  is  this  rxcJitjnvely  iocaJ 
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mm  and  'not  the  fortuitous  and  incidental  effect 
upon  interstate  and  foreign  commerce  which 
gives  character  to  the  conspiracy.  The  effect  upon 
interstate  and  foreign  commerce  was  fortuitous 
and  remote  and  not  direct  and  substantial."  {Id. 
at  128,  emphasis  added.) 

Finally,  the  receipt  of  materials  and  equipment 
from  out-of-state  suppliers  was  also  rejected  as  ful- 
filling the  commerce  requirement  in  Marks  Food  Cor- 
poration V.  Barbara  Ann  Baking  Co.,  162  F.  Supp. 
300  (S.D.  Calif.  1958),  rev'd  on  other  grounds,  274 
F.  2d  934  (9th  Cir.  1960).  Plaintiffs  established  that 
defendants  purchased  (outside  the  state)  a  substan- 
tial portion  of  the  flour  and  machinery  used  in  the 
making  of  In-ead  and  that  these  materials  were 
shipped  into  California  across  state  lines  by  the  de- 
fendants. (162  F.  Supp.  at  302.)  But  the  Court  held 
that  defendant's  business  was  neither  in  nor  directly 
affected  trade  and  commerce  among  the  several  states. 
As  the  Court  remarked: 

"If  plaintiff's  theory  in  the  case  at  bar  were 
ado})ted,  then  any  group  .  .  .  who  purchased  raw 
materials  and  machinery  outside  the  state  .  .  . 
could  be  amenable  to  the  antitrust  laws."  {Id.  at 
304.) 

Appellant's  container  theory  is  apparently  predi- 
cated on  the  fact  that  fewer  of  these  items  will  move 
in  interstate  commerce  because  of  Appellees'  alleged 
restraint  on  the  purely  intrastate  garbage  collection 
and  disposal  serAdce.  The  rationale  found  in  the  Lie- 
herthal,  Spears  Free   Clinic,  Monument  Boivl,  and 
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Marh-H  Fooil  rnntti,  riU'<\  abovo,  rioarly  domonHt  nit4>n 
the  iuflnnify  of  thix  tfunn^-  im  n  luiHis  for  t.rnnKmiitin(( 
an  cwiriitially  iiitrft«t4»U'  iMiHincfw  into  nn  intorRtotr 
'  titiTpriw.  ApfM'lljMw  roHiM-rtfully  conUmd  that  a  com- 
tiioti  Hf'tiw  application  <»f  thr  pnn«-i|>W'H  onunciatpd  in 
those  ciLHi'H  t4)  tin-  l'a«'t,H  in  tl)i'  viw  at  Imr,  Icadn  to  thi- 
in(»HCiipaJ>Io  r^ncluKion  that  any  pffiTt  on  intiTHtatf 
comtnotTo  nnsinff  out  <if  the  HjMiradir  movprnent  of 
Hurli  it«'niH  into  N«'va<la  in  clearly  inridontal.  nuK.t- 
fortuitous,  Hi)eculativo,  and  inconHPquimtial. 

(b)     The  Faff*.  Ariion*,  Tbeonr. 

Appellant's  final  attempt  to  meet  the  jurisdictional 
nMiuiremonts  of  the  federal  antitrust  laws  is  predi- 
cnte<l  oti  the  fact  that  AppelUn*  IIenders<»n  r)i««p«»sal 
Ser\-ice.  Inc.  (Henderson  r>isy)osal)  operated  a  Rar- 
hape  collection  and  disjtosal  ser\'ice  in  Pafje,  Arizona, 
]>nor  to  HH>4.  The  sole  pnriM>s«'  in  joining  Henderson 
Disposal  in  this  action  wa.H  to  remedy  the  jurisdic- 
tional def(^'ts.  Hilt  as  previously  noted,  Henderson 
Disposal  is  an  independent  company  enpasrixi  in  its 
own  ffarlwipe  collection  and  disjx>sal  service.  It  does 
not  share  common  yanl  or  oflRce  facilities,  pickup  ter- 
ritories, dinn])  sites,  or  eipiipment  rental  arranjfe- 
ments  with  any  of  th(^  other  Appellees.  And,  it  has 
never  been  in  com|>etitioti  with  Appellant  Stm  Valley 
in  Clark  County. 

The  s;mie  jurisdictional  ]>loy  was  attempted  by  an 
unsuccessful  ]>laintiflr  in  C.  A.  Pngr  Publishing  Co.  v. 
Work,  290  F.  2(1  XU  (9th  Cir.  1961)— a  comjxmion 
ca.se  to  Pnqr  r.  Work,  mipra.  In  order  to  meet  the 
interstate  conunerce  ivquirement,  tlie  plaintifT-appel- 
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lant  elairaed  that  the  same  conspiracy  alleged  in  Page 
V.  Woi'k,  supra,  included  a  restraint  on  the  dissemina- 
tion of  national  news  through  the  City  News  Service, 
a  news  gathering  agency  at  one  time  operated  by  one 
of  the  defendants.  The  Cburt  summaorily  rejected  this 
attempt  to  establish  jurisdiction: 

"We  see  no  relation  between  the  operation  of  City 
News  Sei-vice  and  the  competition  between  ap- 
pellees and  Conmiercial  News  (appellants)  for 
public  legal  advertising,  and  thus  the  interstate 
character  of  City  News  Service  is  entirely  irrele- 
vant to  jurisdictional  issues  here  pu'esented." 
i^C.A.  Page  Publishing  Co.  v.  Work,  290  F.  2d 
334,  337  (1961),  emphasis  added.) 

Similarly,  there  is  no  relation  between  the  oper- 
ation of  garbage  collection  and  disposal  service  in 
Page,  Arizona,  and  the  competition  between  Appel- 
lant Sun  Valley  and  Appellee  Clark  Sanitation  in 
Clark  County.  And  thus  any  interstate  character  of 
business  of  Henderson  Disposal  is  entirely  irrelevant 
to  the  jurisdictional  is.sues  in  this  case. 

There  is  additionally  no  factual  allegation  of  any 
effect  upon  the  commerce  in  Page,  Arizona.  Nothing 
has  been  raised  by  the  exhaustive  discovery  to  indicate 
any  restraint  on  this  sen-ice.  Jimsdiction  under  the 
federal  antitrust  laws  is  not  established  because  of  a 
failure  to  show  specific  facts  indicating  a  relationship 
l)otween  the  acts  complained  of  and  a  line  of  inter- 
state conunerce  involved  in  this  lawsuit. 


0.    THE  DISTRICT  OOURT  DID  NOT  Bft  Of  HOUiaW  TIAf 
ir  THE  niAKOHIHE  AWARD  WAB  flAJMAU  TBI  BaHDT 

IS  TO   ATTACK   THE   rRANCHIAE.   (IlMpoaM  to  AfftUamt't 
Aacignmrnt  of  Error,  No«.  6  »ad  7.) 

The  Diiitrict  Court  Iuih  held  thnt  if  tho  franrhine 
I  ward  which  in  tho  ImHis  of  this  action  wa«  illof^al, 
iln"  rcnuHly  is  to  attack  the  franchinf.  (H.  UJJIH.)  Thin 
(Iccisioii  shoiiM  not  have  HnrprisrHl  A|>|N>llant  Sun 
\'all(',v.  In  196.1,  it  ohtainM  an  order  pr<*vf>ntin(f 
('lurk  Sanitation  from  oiH'ratinjf  the  franchise  be- 
cause pnhlicatirm  of  notice  to  hid  had  IwH-n  faulty. 
(R.  1121-2r)<).)  In  19f>r),  it  thrcntpnod  a  Himilar  at- 
tack on  the  franchi^w>  now  invoIve<I.  In  March,  1968, 
it  hrou^lit  such  attack  in  tlie  District  Court  of  the 
State  of  Nevado.  (Appendix  H.)  Had  not  Appellant 
been  so  wistfully  ptirsuinff  what  Judgt*  Thompson 
teniied  the  "(lolden  Fl('e<*e"  of  treble  dttniaijes,  the 
jurisdiction  of  a  state  court  mi^ht  have  been  earlier 
wnipht. 

For  whatev(>r  reasons  Appellant  did  not  directly 
challonffp  the  fiTUichiae  award  before,  it  cannot  in- 
directly do  so  now  under  the  iruise  of  an  alleged  anti- 
trust violation.  The  impropriety  of  collaterally  at- 
tacking the  actions  of  County  Commi.ssioners  in  a 
fetleral  antitrust  suit  was  aflRnne<l  in  Okrfcnokrr 
liurni  Klrrtric  Mcmbirship  CoifMration  v.  Florida 
Power  «(•  lAfiht,  rt  ai.,  214  F.  2d  41.3  (5tJi  Cir.  1954). 
The  Circuit  Co«n-t  of  Ap}>eals  upheld  the  dismissal 
of  the  complaint  becaus<': 

"The  injury  com]>lained  of  by  Okefenokee  beinp 
the  refusal  of  the  State  Hoad  TVportment  to 
grant  it  a  permit  to  nin  its  line  do\m  a  state 
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highway,  and  the  adoption  by  the  Duval  County 
Coramissioners  of  regulations  invading  its  legal 
rights,  the  actions  of  those  administrative  bodies 
could  not  afford  Okefenokee  any  right  of  action 
imder  the  Antitrust  Acts,  since  the  orders  com- 
plained of  were  the  sole  responsibility  of  the  ad- 
ministrative boards,  and  the  subject  matter  was 
exclusively  within  their  jurisdiction;  the  validity 
of  those  orders  could  be  attacked  only  in  an 
action  of  mandamus  or  other  such  remedy  in  the 
state  court  and  may  not  be  collaterally  attacked 
in  this  proceeding."  (Id.  at  417,  n.  4.) 

In  TV  Fix,  Inc.  v.  Allard,  et  al.,  and  Wells  TV, 
Inc.  V.  Allard,  et  al.  (Memorandum  Opinion  of  the 
United  States  District  Court  for  the  District  of  Ne- 
vada filed  December  16,  19G6),  complaints  were  filed 
in  the  federal  district  court  seeking  preliminary  and 
final  injunctions  prohibiting  defendant  members  of 
the  Public  Service  Commission  of  the  State  of  Ne- 
vada from  investigating,  taking  jurisdiction,  or  im- 
posing any  regulation  pursuant  to  N.R.S.,  704,  et  seq. 
After  discussing  two  lines  of  Supreme  Court,  au- 
thority for  denying  jurisdiction,  the  three-judge 
Court  held: 

''There  is  an  adequate  procedure  in  the  state 
courts  to  have  these  questions  decided.  If  the  de- 
fendants determine  that  the  plaintiffs  are  within 
the  purview  of  NRS  704.020  (d)  they  will  then 
issue  an  order  requiring  the  plaintiffs  to  cease 
and  desist  operations  imtil  a  certificate  of  public 
convenience  and  necessity  is  issued.  NRS  704.330 
(4).  The  plaintiffs  may  then  bring  an  action  in 
the  state  district  court  to  have  the  order  of  the 
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('(irnniiHMion  vnrnt<'<l  or  i«»t  onide.  NHS  704 JMO. 

An  appeal  jm  avnilal»l<*  f ' 

(liHtrict.  court  to  thr  Stii  ' 

of    Ncvari;u    NIlS    7(>4/>N».    .Sinf4?    it    i»    jwfwiblr 

llmt  the  iiit<'rpn'tation  j^vcn  hy  tbf  state  court* 

may  br>  fliH|)OHit.ivo  of  the  mum*,  this  Cotirt  will 

alwtnin  from  oxmiHinK  jiirif4diHion. 

"The  ff'<lcn»l  rourt*  will  alwi  adopt  a  handA-off 
lM)Iiry  wlion  tho  probloni  involvos  tlu*  afiminiittra- 
tion  by  the  Htat4'  of  itn  own  affairn.  Whrri*  ntatp 
adtninistrativp  artion  is  challon(rf«l,  the  fedeml 
couH  will  nommlly  not  intcnoni'  whpii  thfn»  in 
an  adequate  state  review  pro<'«Hluro  for  tho  pro- 
tection of  fe<lernl  rijrlit.H.  liurford  r.  Sun  (HI  Co., 
319  U.S.  .nr);  .Vabamn  Public  Srrxirr  Comm.  r. 
Soitthrm  linilway  Co.,  341  U.S.  ,341.  The  Courtu 
\nll  not  meddle  in  a  state  »  administrative  affairR. 
See  also:  AHtiio-castinfj,  Inc.  v.  Stnir  af  Ixmi- 
si<t)ia,  \-\'.\  V.  Supp.  922."  (Memorandum  Opinion 
at  p.  (>.) 

The  thrcM'-judpt'  U«)urt  found  particularly  persua- 
sive the  languaj^e  of  Justice  Jackson  in  Public  Srr%'- 
icc  Cottnnissiou  of  l^tnli  v.  Wi/cnff  (\nnjintit/.  Inc., 
.■M4  U.S.  237  (19.')2).  In  orderinp  the  dismissal  of  a 
suit  sd'kinfT  de<'laratory  judpinent  and  an  injimction 
restraining  the  state  public  service  commission,  the 
Supreme  Uourt  sjiid : 

"Stnic  a^iminiatraiivc  bodies  have  the  imtial  right 
to  reduce  the  (jenrrnJ  jutlicies  of  state  reffulnJorif 
statutes  into  coucrrte  orders  aud  the  pritnarif 
right  to  take  evidence  and  make  findings  of  fact. 
It  is  the  state  courts  which  have  tJie  first  and 
last  word  lus  to  the  meaninp  of  stat<»  statutes  and 
wh(>ther  a  jvu-ticular  order  is  within  the  legisla- 
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tive  terms  of  reference  so  as  to  make  it  the  action 
of  the  State.  We  have  disapproved  anticipatory 
declarations  as  to  state  regulatory  statutes,  even 
where  the  case  originated  in  and  was  entertained 
by  courts  of  the  State  affected.  Alabama  State 
Federation  of  Labor  v.  McAdory,  325  U.S.  450. 
Anticipatory  judgment  by  a  federal  court  to  frus- 
trate action  by  a  state  agency  is  even  less  toler- 
able to  our  federalism.  Is  the  declaration 
contemplated  here  to  be  res  judicata,  so  that  the 
Commission  camiot  hear  evidence  and  decide  any 
matter  for  itself?  If  so,  the  federal  court  has 
virtually  lifted  the  case  out  of  the  State  Commis- 
sion before  it  could  be  heard.  If  not,  the  federal 
judgment  serves  no  useful  pui'pose  as  a  final  de- 
termination of  rights."  (344  U.S.  at  246-7,  em- 
phasis added.)  Cf.  Burford  v.  Sun  Oil  €o.,  319 
U.S.  315  (1942) ;  Tomiyasu  v.  Golden,  358  F.  2d 
651  (9th  Cir.  1966). 

In  order  for  Appellant  Sim  Valley's  collateral 
attack  on  the  franchise  to  affect  the  defense  of  the 
immunity  of  governmental  acts  and  the  immunity  of 
joint  effort  to  obtain  such  acts,  the  jury  would  have  to 
be  instnicted  that  it  could  find  the  award  of  the  fran- 
chise void  imder  Nevada  law.  The  idea  of  a  federal 
jury  deciding  the  propriety  of  coiuity  franchises  in  a 
suit  brought  imder  Section  4  of  the  Sheraian  Act  is  as 
novel  as  it  is  unsoimd.  The  District  Court  did 
not  abuse  its  discretion  in  requiring  Appellant 
to  seek  a  state  remedy.  The  District  Court  did  not 
abuse  its  discretion  in  granting  simunary  judgment. 

Summary  judgment  has  been  one  of  the  keystones 
of  modern  federal  practice.   Where,  as  here,  there  is 
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no  f?<>niiin<>  iwnio  of  tmitoriHl  fnrt,  thin  procfidural  tool 
IS  iii-ci'^s,'ifj'  to  avoici  n  pn»l»)nK*'<l  niul  oxi»onHivi»  trial. 
Till'  v.ilidity  of  Htmuiwiry  jiuljcimTit  wnn  mrmt  re- 
'  <'ntly  att«'Mt<Hl  in  Firtit  Sntionai  Hank  of  Arixtma  v. 
CUu'H  Srn-irr  Co.,  HH  S.Ct.  Iftirt  (1««).  Thin  wan  a 
treble  darnaj^e  ntititniHt  netion  brought  n^ainKt  »pven 
lai'K''  oil  eoiii|miiieH  nlle^n;^  the  formation  and  main- 
tenance of  a  world-wide  oil  eartel  and  a  ronHpiraej* 
claimed  to  have  iMfn  entennl  into  nt  the  time  of  th** 
nationalization  of  the  profwrtieH  of  tho  Anf^lo-Iranian 
Oil  Company  by  the  trovernment  of  Iran  in  Nfay,  1951, 
In  aflRnninK  Himunark'  judKinent  ff>r  Defendant  Cities 
Service  Co.,  the  Stipreme  Court  said : 

"While  we  reroRiii/e  the  im|K)rtnnee  of  pre- 
seninp  liti^rants'  ri>rht,s  to  a  trial  on  their  claims, 
we  are  not  prej)ared  to  extend  those  richts  to  the 
point  of  r(M|uirinp  that  anyone  who  files  an  anti- 
tnist  complaint  setting  forth  a  valid  cause  of 
action  Ik'  entitled  to  a  fuH-dres.s  trial  notwith- 
standin^j  the  al>sence  of  any  sip^iificant  probative 
evidence  tending  to  support  the  complaint,"  (Id. 
at  p.  ir)9:J.) 

The  Court  i*nipha.size<l  that  where  extensive  pre- 
trial discovery  has  failed  to  produce  probative  evi- 
dence to  sn]>port  the  allcfrations  of  the  pleadinjrs,  the 
increasiKl  efficiency  of  summaiy  judgment  procedunw 
under  the  amended  Rule  56  of  the  Federal  Rules  of 
Civil  Procedure  should  Ik*  invoked. 
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VII 
CONCLUSION 

There  is  no  genuine  issue  of  fact  for  trial  and  judg- 
ment is  properly  entered.  Appellees  respectfully  sub- 
mit that  this  Court  should  af&rm  the  judgment  of 
the  District  Court. 

Dated,  San  Francisco,  California, 
September  16,  1968. 

Joseph  L.  Alioto, 
Frederick  P.  Furth, 
Thomas  A.  Foley, 
Richard  H.  Hicks, 
Jon  N.  Richardson, 
By  Frederick  P.  Furth, 
Attorneys  for  Appellees. 


(Appendices  A,  B  and  C  Follow) 
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Appendix  A 

In  tho  Unit/«d  HUitrn  nirtrict  Court 
for  tho  DiHtrirt  of  Nevada. 


CivU  No.  847 


Sun  ValW  TMspowU  Co.,  Inc..  n  (<>r]><>- 

ration, 

Plaintiff, 

vs. 

Silver  State  Disposal  Company,  a  coiv 
poration,  ct  al., 


nofondanta. 


MEMORANDUM  OPINION 

Defendants  liave  moved  for  summan'  judgment  in 
this  niititnist  action  involving?  the  purhnce  rollrrtion 
franchise  for  Clark  County,  Nevada.  Pretrial  disoov- 
ery  has  lieen  rxtensive  and  in  the  i'ontext  of  sneh 
thorough  pre])aration,  the  use  <)f  the  word  "summary-" 
to  characterize  the  motion  made  is  far  from  apt.  All 
the  plaintiff's  cards — or  at  least  it«  aces  and  kinip* — 
aiT  on  the  table,  and  the  issue  ])re«ented  is  whether 
the  pi*oofs  addnceil,  taking  them  in  the  liirht  most 
favorable  to  plaiiitiff,  support  the  structure  of  a  cause 
of  acti<in  under  the  Shennan  Act  sufficient  to  require 
submission  of  the  case  to  a  jur>-  for  determination. 

Plaintiff's  proliferation  of  ideals  contentions,  infer- 
ences, citations  of  authority,  quotations  from  cases 


and  arguments  engenders  admiration  for  the  industry, 
imagination  and  ingenuity  of  counsel,  but  it  has  made 
it  impossible  for  the  Court  to  separately  consider  and 
comment  in  writing  upon  each  argument  made  and 
court  decision  cited.  This  surely  is  not  the  situation, 
which  so  frequently  occurs,  of  casual  preparation  in 
the  trial  court,  followed  by  thorough  research  and 
scholarly  briefs  on  appeal.  If  this  Court  reaches  the 
wrong  conchision,  it  will  not  be  because  it  has  not 
))een  fully  informed  by  counsel. 

The  "Golden  Fleece"  of  treble  damages  plus  attor- 
neys' fees  and  costs  has  led  the  diligent,  aggressive 
lawyer  to  adapt  the  language  of  monopoly  and  re- 
straint of  trade  to  all  varieties  of  normal,  standard 
and  customary  business  transactions.  While  such  ex- 
pertise in  legal  composition  may  withstand  a  motion 
to  dismiss,  it  does  not  require  or  justify  judicial  sub- 
mission to  the  descriptive  language  of  the  pleadings 
when  the  facts  are  laid  bare.  Cf.  Harman  v.  Valley 
Natio^ml  Bank  of  Arizona,  9th  Cir.  1964,  339  F.  2d 
564;  SS  Logging  Co.  v.  Barker,  9th  Cir.  1966,  366  F. 
2d  617.  "The  use  of  conventional  anti-tnist  language 
in  drafting  a  complaint  (or,  we  may  add,  in  arguing 
a  case)  will  not  extend  the  reach  of  the  Sherman  Act 
to  wrongs  not  germane  to  that  act,  even  though  such 
wrongs  be  actionable  under  state  law."  Parmelee 
Transportation  Company  v.  Keeshin,  7th  Cir.  1961, 
292  F.  2d  794. 

It  must  be  conceded  at  the  outset  that  the  proofs 
will  support  a  finding  that  the  defendants — interre- 
lated   corporations — their    officers    and    stockliolders, 
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ftctcd  in  cnncert  mnon^r  tinnn.Holviin  and  with  nOirrn 
nntTi('<i  in  ilw  Arn«'n(l<Hl  Complaint  to  hrinif  nhoiit  a 
fttvoralilo  rmult  for  tho  flnnnrial  profit  of  dcfpn(]r-*  ■ 
or  Rorno  of  them.  In  othor  wordf*,  thi»m  wan  a  roji  , 
ncy  or  comhinntion,  without  nnrribinK  to  Uiohp  word» 
the  dispaniuinj;  connotationn  fnHjUfntly  prpt«*nt.  Wp 
rannot,  howovor,  infor  from  tho  fartj*  an  unlawful 
(•onspirary — ono  which  is  alijun-*!  by  tho  Sherman 
Act  i\n  l)oin>f  unlawfully  in  restraint  of  trade  or  to- 
ward tJu'  attAinment  of  an  illejjal  mono|M)ly, 

The  object  of  the  con.Hpiraey  vrns  io  (»btAin  for  d<»- 
fendant  (Mark  Sanitation,  Inc.  an  exchisive  franchi^M* 
for  the  gar})aKo  pick-\ip  and  disposal  service  in  tiie 
iinincorporatM  area  of  Clark  Coiinty,  Nevada.  Before 
the  srant  of  the  exclusive  franchise.  plaintiflF.  Sun 
Valley  I)isjK)s<il  Co.,  Inc.  wjus  in  open  competition 
with  Clark  Sanitation,  Inc.  in  the  collection  of  jfar- 
haire  in  the  nnincoii>orate<l  area.  Tlie  first  step  in  the 
campaign  was  t/i  ]K*i'suade  the  Nevada  I/c^slature  to 
enact  a  statute  authorizing?  Counties  to  award  exclus- 
ive franchises  for  trarbaere  colhvtion  and  disposal 
service.  Statutes  of  Nevada,  1960,  Chapter  246,  j>.  433; 
N.R.S.  244.187.  Such  legislation  is  not  claimed  to  be 
illetral,  and  the  political  activity  or  lobbyintr  which 
accomplish(xl  its  passacre  is  i)rotecte<i  actinty  imder 
the  antitrust  laws.  Eastcrti  Railroati  Presidents  Con- 
ference V.  Xorrr  }fntor  Freight,  hie.,  1961.  365  T'.S. 
127.  Then  defendant's  workixl  with  or  influenced  the 
Clark  County  Commissioners  to  implement  the  statu- 
tory authority  and  to  fix  terms  or  conditions  of  the 
friuichise  awaixl  which  would  favor  Clark  Sanitation, 
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Inc.  The  first  award  of  an  exclusive  franchise  to  Clark 
Sanitation,  Inc.  was  set  aside  by  the  state  court  be- 
cause the  publication  of  the  notice  to  bid  was  faulty. 
The  second  effort  to  obtain  proposals  for  performance 
of  the  County  garbage  disposal  needs  resulted  in  the 
award  of  the  exclusive  franchise  to  Clark  Sanitation, 
Inc.,  under  which  it  is  presently  operating-.  The  va- 
lidity of  this  franchise  has  not  been  attacked  in  any 
action,  and  it  is  this  exclusiA^e  franchise  which  re- 
sulted in  the  extinction  of  plaintiff's  garbage  dispovsal 
business  in  Clark  County  and  eliminated  competition 
in  performance  of  such  services. 

Plaintiff's  incidental  claims  which  find  inferential 
support  in  the  e-vidence  are  that  the  competition  be- 
tween Sun  Valley  and  Clark  Sanitation  for  county 
gar'bage  disposal  customers  before  the  award  of  the 
franchise  impaired  plaintiff's  financial  position  and 
its  ability  to  earn  a  profit;  that  the  other  defendants 
assisted  Clark  Sanitation  in  this  competition  in  vari- 
ous ways;  that  one  or  more  of  the  County  Commis- 
sioners favored  Clark  Sanitation  for  personal  selfish 
reasons  unrelated  to  the  public  interest;  that  misrep- 
resentations were  made  In  Clark  Sanitation's  proposal 
for  the  exclusive  franchise;  and  that  the  procedures 
adopted  for  award  of  the  franchise  were  illegal.  The 
argument,  as  we  imderstand  it,  viewing  the  evidence 
in  the  light  most  favorable  to  plaintiff,  is  that  the 
damage  was  done  before  the  exclusive  franchise  was 
awarded  and  that  defendants'  concerted  activit^y  had 
placed  plaintiff  in  a  position  so  that  plaintiff  could 
not  successfully  bid  for  the  exclusive  franchise  against 
Clai'k  Sanitation. 


It,  nmnrtholofw,  nitiHt.  Im*  rwojfnizM  that  hud  no 
•'xclimivo  franrluHo  b^nm  awnnlwl,  plAiiitiff  wfxilH  Mtill 
!)(•  ill  (iiM«n  ('Mill jM'tition  with  (h'f«'nflftntj«.  TlM-nrfOHUfnt 
that  tho  award  of  thn  fnuirfiinp  to  Clark  Sanitation 
may  bo  viowod  nn  not  tho  rwHonro  of  tho  monopoliirtir 
conspinioy  hut  nn  nioroly  an  inoidontal  pmximat**  re- 
suit  llowinp  from  tho  ooiispi rat o rial  m-tivity,  whilo  an 
iiitorcstinff  oxoroiw*  in  inontal  Rvmna^ticR,  doo«  not 
a|>ponl  t/1  oommon  son»<\  Tho  jj^ravamon  of  plointiflTH 
caroriilly  stnioturod  cnm*  is  that  tho  offort.  of  tho  oon- 
spinitorial  aotivnty  was  to  plaro  plaintiff  in  a  position 
HO  that  it  could  not  bid  suooossfully  for  tho  franrhi.so, 
and  tho  ultiiuato  award  of  tho  franchiHo  to  Clark  San- 
itation is  tho  vory  osseno^*  of  tho  oonspirooy  without 
which  monoyKilistic  control  of  tho  (rarbo^^o  di.H|>oHal 
businosw  in  tho  unincori>oratod  aroa  of  Clark  County 
would  not  havo  boon  obtained. 

Naming  one  or  more  of  tlio  Clark  Count>-  Commis- 
sioners as  co-consi>iratoi-s  d«M's  not,  in  our  opinion, 
save  plaintiff's  case.  Looal  Rovomraental  units  such  as 
city  councils  and  comity  IkkuxIs  two  not  and  novor  will 
1)0  free  from  i>orsi»nal  interest  and  outside  intluonoo. 
Xeffotiations  ^vith  such  boai-ds  or  members  thereof 
regai'diiiE:  ordinances,  resolutions,  contracts,  liconsos, 
penuits  and  the  like,  we  doom  to  l)o  within  the  pro- 
tcvted  or  excluded  area  of  activity  insofar  as  the  anti- 
trust laws  are  concerned.  Here  the  state  creat<xl  tho 
machinery  for  the  grant  of  a  monopolistic  franchise. 
rnvkrr  v.  Brown,  1943,  317  U.S.  338.  No  violation  of 
the  Sherman  Act  can  be  ]>redicatod  ujwn  more  at- 
tempts to  iiitluence  tho  passage  or  enforcement  of  laws 
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or  an  attempt  to  persuade  the  legislature  or  the  execu- 
tive to  take  particular  action  with  respect  to  a  law  that 
would  produce  a  restraint  or  a  monopoly.  Eastern  R. 
Conf.  V.  Noerr  Motors,  1961,  365  U.S.  127.  The  point 
is  not  that  the  County  Commissioners,  acting  in  an 
official  capacity,  may  enjoy  a  personal  governmental 
immunity  from  liability  for  any  such  conspiratorial 
activity.  Rather,  it  should  be  emphasized  that  activity 
to  influence  legislative  or  executive  conduct  is  not  the 
kind  of  activity  which  will  support  a  Sherman  Act 
suit.  That  is  not  to  say  that  in  a  different  case,  evi- 
dence of  such  activity  would  not  be  probative  on  the 
issues  of  existence  of  a  conspiracy,  intent,  motive  and 
the  like,  but  where,  as  here,  tlie  very  foundation  of 
the  claim  is  that  plaintiff  was  placed  in  a  position  so 
that  it  could  not  successfully  compete  for  the  franchise 
the  cause  must  fail.  Cf.  Wiggins  Airways,  Inc.  v. 
Massachusetts  Port  Authority,  1st  Cir.  1966,  362  F. 
2d  52 ;  United  Mine  Workers  of  America  v.  Penning- 
ton, 1965,  381  U.S.  657. 

We  do  not  understand  Harman  v.  Valley  National 
Bank,  9th  Cir.  1964,  339  F.  2d  564,  and  SS  Logging 
Co.  V.  Barker,  9th  Cir.  1966,  366  F.  2d  617,  upon 
which  plaintiff  places  strong  reliance,  to  be  incon- 
sistent with  these  conclusions.  In  the  Harman  case, 
the   Court  said: 

"We  agree  with  appellees  that  Noerr  would 
apply  whether  or  not  the  proceeding  brought  by 
the  Attorney  General  had  substantive  merit  and 
complied  Avith  statutory  procedural  prerequisites. 
In  either  event,  appellees'  conduct  in  informing 
the  Attorney  General  of  alleged  'irregularities' 
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nnd    pcrHtuuliiin   hitn   to   Uikr   th*-   tiHian   whirh 
they  (l«>Min'<l  with  r<'s]uH'i  to  <•  •  th*- 

Arizona  Htatnti'  woiihl   Im>  on««i  il   in 

nature,  and  liaMirnlly  dinMimilar  fnmi  thi'  '\tn<i' 
rtxinj;  a>n'*'<'rn«'ntM,  bfiycottn,  mnrkrt-<li%'i.mon 
<u,'nH'mont,H,  and  i>th<'r  Hiniilnr  arnintfcrininU'  nor- 
mally liHd  violative  of  tin-  Art.  :«i5  U.S  ; 
HI  S.  Ct.  at  r/Jf*.  M..IVOVIT,  to  nmkf 
Act  liability  d«'|M'nfl  u|H»n  nltiniatr«  n*»olution  of 
oftrn  difficult  (|Ucstion.s  of  law  and  fact  n-latint; 
in  tlu'  vali<lity  or  projmi'ty  of  Holicitcd  jfovom- 
mctitjxl  acti(»n  'would  stibstantially  im|mir  thf 
]H>w(*r  of  ^^oV(•^lnu•nt  to  t;ikc  actions  thn>m;h 
it,'^  legislature  and  executive  that  ojM'rati'  t/»  re- 
strain trade'  {'MiT)  I'.S,  at  i:{7.  HI  S.  C\.  at  529), 
and  'would  raiw  ini|MiHjuit  constitutional  ques- 
tions' b<'causc  of  the  inevitable  burden  which  such 
a  construction  of  the  Shennan  Act  would  impose 
u]H»n  the  ri>;ht  of  the  people  to  petition  the 
fjovenunent  for  the  redress  of  inn«'vancos.  365 
UJS.  at  138,  81  SS.  Ct  at  5;M)." 

The  Court  then  went  on  to  mnpluusizo  that  in  tiie 
Complaint,  a  larjjer  c«ns|)irac>'  not  limiti-d  to  the 
allejxed  improper  inHuencnijj  of  jjovenunental  action 
jmainst  one  tinancial  institution  had  l>o<'n  charged. 
In  tlio  Barker  case,  the  Court  relied  Ujwn  the  prin- 
ciple of  jrovenunental  imnuuiity  to  sustain  the  dis- 
missal of  the  antitrust  action  as  against  the  govern- 
ment officers  \\ho  w(M*e  charired  as  co-conspirators, 
and  said: 

"The  alletrations  of  the  complaint  usintr  the 
words  'conspired  with  each  other  and  witJi  the 
defendants'  and  'conspired  to  and  arranged  for 


Vlll 

another  sale'  and  a  'conspiracy  to  injure  the 
plaintiff'  do  not  operate  to  take  this  case  out 
of  the   G-regoire  rule." 

Judge  Merrill  dissented  from  tliis  holding,  al- 
though concurring  in  the  result.  In  that  case,  the 
rights  of  the  non-official  defendants  were  not  before 
the  Court  and  there  was  no  occasion  to  consider 
the  impact  of  the  principle  of  the  Noerr  case  upon 
the  transactions  alleged. 

We  cannot  disregard  the  fact  that  whenever  two 
or  more  i>ersons,  perhaps  one  of  them  a  public  of- 
ficial, confer,  negotiate,  discuss  or  transact  business 
for  the  attainment  of  a  common  objective,  there  is 
a  basis  for  a  charge  of  conspiracy,  confederation 
or  combination.  While  the  principle  of  official  im- 
munity insulates  the  public  officer  from  personal 
liability  to  an  injured  person  for  official  misconduct, 
there  is  no  such  principle  protecting  the  private  citi- 
zen who  must  answer  for  his  conspiratorial  wrong- 
doing. Still  a  related  principle  in  anti-trust  law 
stemming  from  a  similar  root,  that  is,  recognition 
of  the  overweening  need  to  permit  our  democratic 
institutions  to  work  free  from  the  harassment  and 
impediment  of  litigous  warfare,  aimounces  that  ef- 
forts to  persuade  the  legislative  or  executive  author- 
ity to  take  particular  action  relevant  to  a  monopolistic 
objective  are  not  actionable  under  the  Sherman  Act. 
It  is  submitted  that  the  two  principles  are  related  and 
that  the  combination  of  them  precludes  recognition 
of  an  actionable  conspiracy  which  is  predicated  for 
its  accomplishment  upon  influence,  rightful  or  wrong- 


ix 


ill  I  ill  rhanictcr,  to  inKti^io  govommental  action  and 
irroHpwtivr  of  whHh««r  or  not  i\w  offiriol  i»  named 
iXH  n  co-con8piratf)r, 

A  caHO  of  thiH  kind  Hhotild  not  be  vinwod  in  tho 
lixlit  of  the  sloffan  "ovoty  wronff  muKt  havp  a  rf'ni- 
cdy."  Th("!  |)n>bl«'in  is  not  wlu'tluT  plaint iflf  htm  n 
nMucdy — it  is  whrtluT  d«'frn<Iant.H'  nll<%f«'d  ronnpira- 
torial  conduct  is  actionable  iindor  the  Shmimn  Art. 
Tf  the  exclusive  frnnr-hisc  was  lawfully  irrant<><I  to 
Clark  Sanitation,  it  has  a  Ic^al  nionf»po|y  authorized 
by  the  State  of  Nevmla  under  it«  police  power  to 
protiH-t  public  health  and  welfare.  The  Shennan  Act 
does  not  j>n)srnbe  concerted  activity  witli  the  pur- 
pose to  obtain  such  a  franchise.  If  the  franchise 
was  ludawfully  KTant<*d,  the  remedy  is  to  attack  the 
franchise. 

Defendants'  primary  arjjument  in  support  of  a 
summaiy  .judfnncnt  is  that  the  proofs  do  not  show 
that  tlie  acts  comi)lain(Hl  of  involve  interstate  com- 
merce or  have  a  siibstantial  and  direct  effect  upon 
interstate  conmierce.  We  think  this,  too,  is  well  taken. 
The  dispute  in  this  ca.se  is  limittxl  t«)  the  srarbaxre 
])ick-up  and  disjwsal  service  in  the  unincorjxn-ated 
area  of  Clark  County,  Nevada.  Nothing  could  be 
much  moiv  local  in  character.  While  interstate  com- 
iiuM-ce,  in  the  acqiiisition  of  e^juipment  and  supplies 
for  the  jjarlvac**  collector,  is  incidentally  involved,  the 
acts  or  conduct  complained  of  did  not  alTect  tJie  inter- 
state commerce  of  the  g^irbatre  collection  business. 
Po{fr  V.  Work,  9th  Cir.  1961.  290  F.  2d  32,3.  There  is 
no  sho\nng  that  any  line  of  iiitoi-statc  commerce  asso- 


ciated  with  the  garbage  collection  business  was  sub- 
stantially or  directly  affected  by  any  acts  or  conduct 
pursuant  to  the  conspiracy  to  monopolize.  Until  the 
exclusive  garbage  collection  franchise  was  granted, 
both  the  competitive  businesses,  Sun  Valley  Disposal 
Co.  and  Clai-k  Sanitation,  Inc.,  operated  imhampered 
and  unimpeded  insofar  as  lines  of  interstate  com- 
merce were  concerned. 

For  the  reasons  stated,  a  summary  judgment  will 
be  entered  for  defendants.  The  Answer  of  defend- 
ants includes  eight  comiterclaims.  No  basis  for  fed- 
eral jurisdiction  of  the  counterclaims  is  alleged,  and 
they  must  fall  with  the  detennination  that  the  Court 
has  no  jurisdiction  of  the  principal  action. 

Dated:   February  26,   1968. 

Binice  R.  Thompson 
United  States  District  Judge 

Filed  February  27,  1968, 
Bernard  Supera,  Clerk. 


Appendix  B 

Ciuw  Nf).  Ar>225() 

In  Tho   Ki^'Iith  .hidicinl  DJHtrirt  Court  of  the  8tat4> 
of  Nevada  in  and  for  the  County  of  Clark 


Sun  Valley  Disposal  (%>.,  Inr.,  a  Novadn 
corporation,  Plaintiff, 

vs. 

(■lark  Sanitation,  Inr.,  a  Nevada  corpora- 
tion, and  l.onis  F.  La  Porta,  HolxTt  T. 
Ua-skin,  William  11.  Hriarr,  Danvin  W. 
L.'unb,  and  James  G.  Ryan,  as  Uie  Board 
of  County  Conmiissionora  of  Clark 
County,  Nevada,  Defendants. 


COMPLAINT 
1.  At  all  times  herein  material,  Sun  Valley  Dis- 
I)08al  Co.,  Inc.,  hereiiiaftx'r  <'alled  Sun  \'alley,  was 
a  cor]K)ration  operatinfr  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada.  EtTertive  between  ap- 
proximately January  1,  19()1  and  Ai)ril  4,  19(i5.  Sim 
Valley  has  eondueted  a  crarlwcre  pick-up  and  disjioaal 
senice  in  the  unincorporated  area  of  Clark  Coimty, 
Nevadiu  At  the  present  time,  Sun  Valley's  irariMVfe 
])iek-up  and  disposal  .service  is  shut  down.  It»s  cus- 
tomers in  Clark  ('oimty  have  be<'n  taken  from  it 
by  tlie  defendajit,  Clark  Sanitation,  Inc.,  as  a  result 
of  the  commission  of  imlawful  acts,  as  hereinafter 
alleged.  At  all  times  hoi-ein  material,   R.  J.   Collet 


has  owned  certain  equipment  used  by  Sun  Valley 
exclusively  in  its  garbage  pick-up  and  disposal  ser- 
vice. R.  J.  Collet  has  duly  executed  the  assignment, 
copy  of  which  is  hereto  annexed  as  Exhibit  "A" 
and  incorporated   herein  by   reference. 

2.  At  all  times  herein  material,  Clark  Sanitation, 
Inc.,  hereinafter  called  Clark  Sanitation,  was  a  cor- 
poration organized  and  operating  under  and  by  virtue 
of  the  laws  of  the  State  of  Nevada,  with  its  prin- 
cipal place  of  business  in  Clark  County,  Nevada. 
At  all  times  herem  material,  Clark  Sanitation  has 
conducted  a  garbage  pick-up  and  disposal  service 
in  the  unincorporated  area  of  Clark  Comity,  Nevada. 

3.  At  all  times  herein  material.  Defendants  Louis 
F.  La  Porta,  Robert  T.  Baskin,  William  H.  Briare, 
Darwin  W.  Lamb  and  James  Gr.  Ryan  were,  and 
are  now,  the  Board  of  County  Commissioners  of 
the  County  of  Clark,  State  of  Nevada,  a  political 
subdivision  of  the   State  of  Nevada. 

4.  At  all  times  herein  material,  Smi  Valley  had 
a  legal  right  to  exercise  the  privilege  of  garbage 
pick-up  and  disposal  service  in  the  imincorporated 
area  of  Clark  County,  Nevada,  in  open  competition 
with   Clark   Sanitation. 

5.  At  all  times  herem  material,  Sim  Valley  had 
a  substantial  investment  in  its  aforesaid  business, 
and  had  paid  Clark  County,  Nevada,  business  license 
fees  for  the  right  to  operate  its  aforesaid  business, 
as  well  as  substantial  personal  property  taxes  upon 
the  equipment  used  by  Sun  Valley  in  said  business, 
which  license  fees  and  taxes  the  Board  of  County 


itti 


CommiHMicmcrH  of  Clark  C'onnty,  Ni'vnda,  at  all  timwi 
rw'oivod  mu!   awrplc*! 

<>.  On  Man-h  f).  1  •>«;:>.  I).  r.-ndanU  I.uuih  F.  Im. 
I'oiIji,  H<»lM'rt.  T,  hankiii,  Williarii  H.  Hriarr",  l)arwin 
VV.  L/inil)  and  .lamm  (1.  Ryan,  nn  the  lioard  of  County 
ComuiiHsitUKTH  of  Clark  Comity.  N<  '  •'1  U» 

Clark   Sanitation  a  void  oxrliisivc  i    tho 

jfarlwi^fo  pick-iip  and  diKfNKsal  Hor\'ic«  in  the  uninoorpo- 
rat^xl  arwi  of  Clark  County,  Nrvwla. 

7.  Tho  ])nri>ort«l  cxrhiHiv*'  franrliiso  awanlM  In 
Clark  Sanitation  was  void  for  thf^  follo\^nnp  r«uw>n»: 

(a)  Defendant  Boanl  (»f  County  Conunimionen 
a(lo])t(xl  proc(xlnr«'s  for  tln^  award  nf  the  franchiw* 
which  failed  to  (Munply  with  the  trovnminc  ntatiito 
(NRS  244.187); 

(h)  The  rates  t^)  Ik'  eharir*"*!  the  publie  were  elim- 
inated lis  a  bid  variable  in  advance  of  the  publica- 
tion of  an  invitation  for  bids; 

(c)  The  piiblished  bid  dociunents  failed  to  nhow  a 
cotnnion  jirc^'ribed  standinl  to  be  used  in  arrivinia: 
at  the  Ix'st  bid; 

(d)  The  published  bid  dociunents  eontabied  a 
nuiltiplicity  of  bid  variables; 

(e)  The  p\iblished  bid  docnTnent,><  instructed  pros- 
pective bidders  to  fill  in  three  (;{)  bid  variables  on 
the  parlmpe  dump  use  permit  and  threo  (3)  bid  vari- 
ables on  the  franchise  for  parbaire  pick-u]»  aiid  added 
to  tJie  instructions:  "The  lioiwd  of  Commissioners 
further  reserves  the  ripht  to  consider  the  bids  for  the 
Franchise  and  the  Use  Pennit  either  separately  or 


av 


together  when  making  its  deteiinination  as  to  the 
granting  of  the  Franchise  and  the  Use  Permit"; 

(f)  Defendant  Board  of  Comity  Commissioners 
voted  a  package  deal  for  both  dimipsite  and  garbage 
pick-up  and  disposal  imder  circimastances  whereby  the 
bid  conditions  applicable  to  the  dmnp  use  permit 
prohibited  dmnp  charges  to  be  imposed  upon  the  City 
of  Las  Vegas  franchise  holder  and  about  seventy-five 
(75%)  per  cent  to  eighty-five  (85%)  per  cent  of  the 
dmnp  business  came  from  the  City  of  Las  Vegas  fran- 
chise holder  which  was  interrelated  through  officers, 
directors  and  stockholders  with  Clark  Sanitation; 

(g)  One  or  more  of  the  County  Commissioners  of 
Clark  County,  Nevada,  favored  Clark  Sanitation  for 
personal  selfish  reasons  unrelated  to  the  public  in- 
terest ; 

(h)  Misrepresentations  were  made  in  Clark  Sani- 
tation's proposal  for  the  exclusive  franchise,  to- wit: 
In  response  to  request  that  the  bidder  submit  an 
inventory  of  "Presently  owned  or  leased  equipment," 
Clark  Sanitation  listed  "Inventory  of  Rolling  Stock 
Owned,  Operated  and/or  Leased  by  Clark  Sanitation, 
Inc.,  Febniary  1965"  as  $327,010.96,  well  knowing 
tliat  the  inventoried  e<:iuipment  was  pooled  among 
Clark  Sanitation  and  other  inten-elated  coiporations 
conducting  garbage  pick-up  and  disposal  sei'vice  out- 
side of  the  unincorporated  area  of  Clark  County, 
Nevada;  that  from  time  to  time  it  was  necessary 
to  use  a  piece  of  equipment  owned  by  an  intei-related 
coi-poration  for  a  portion  of  time  in  an  area  that 
was  not  serviced  by  the  corporation  which  owned 


the  (^luiptiicnt;  that  int4>rconi|>any  iuk>  mni)U<d  in 
C^lnrk  SaniUition  usinR  uiiothcr  (t»r| Miration *r  pf|tii|>- 
mont  8'/^  iM'irrni  of  tlin  timi*;  thai  uu\y  (Mirtirular 
tnickji  wiTc  n.HHiKiH'd  U>  Clark  Sanitation'n  rout«i; 
that  only  25  fMTwnt  of  tho  raiiarity  of  tlie  tnickii 
\\hU\1  w«T(>  Mst'd  by  Clark  Sanitation  in  tho  iininror- 
iMd-.ititl  an«  of  (Mark  County,   N«"vaclii; 

(i)  Defendant  Moanl  of  ('onnty  Connniiwion«»n», 
l>y  it,H  aforesaid  finMMHliire**  deniecl  Hun  Vallej-  due 
])rrK'(*ts  of  law,  in  violation  of  Sun  N'alley'.s  ri^ht^ 
imder  the  Constitution  of  Nevada  and  the  due  proc* 
(>ss  of  law  clans*'  of  the  Fouii^'enth  Amendment  to 
tlie   United   States  Constitution. 

8.  Clark  Sanitation  hjus  Hub«e<juent  to  the  aforp- 
said  award  of  the  void  exclusive  franchi.se,  used  the 
void  exchmive  franchise  fraudulently  obtained,  .is 
heivinbi'l'ore  alleged  for  the  imrjx)se  of  excluding 
competition  by  Sun  N'alley  in  parbaffe  pick-up  and 
disjxvwil  senice  in  the  unincorporated  area  of  Clark 
County,    Nevada. 

9.  As  a  pn>ximate  result  of  the  acta  committed, 
jvs  heivinbefore  aIle;r»Hl,  Sun  Valley  has  suflFered  de- 
struction of  its  j;iH)d  will  in  the  value  of  $457,.V)0.00 
and  R.  J.  Collet  has  suflFere<l  damage  in  the  loss 
of  value  of  tnicks  e<juipnient  and  containers  in  the 
onwuiit   of   $38,183.49. 

10.  On  or  about  April  4,  UM\\.  n  tinal  judtrment 
wa.s  duly  entered  by  tlie  P^icrhth  .Indicia!  District 
CouH  of  the  State  of  Nevada,  in  and  for  the  Counts* 
of  Clark,  in  Ca.se  No.  UU<\4,  entitled  Sun  Valley 
Disposal  Co.,  Inc.,  a  Nevada  corporation,  Plaintiff, 


vs.  Harley  Harmon,  Robert  Baskin,  Arthur  Olson, 
Norman  White  and  Louis  La  Porta,  as  the  Board 
of  County  Commissioners  of  Clark  County,  Nevada, 
and  Clark  Sanitation,  Inc.,  a  Nevada  corporation. 
Plaintiff  intends  to  rely  upon  the  findings  of  fact 
in  said  prior  proceeding  essential  to  said  judgment 
as  conclusive  between  the  parties  to  this  action 

Wherefore,  Plaintiff',  Sim  Valley  Disposal  Co.,  Inc., 
a  coi-poration,  prays  for  judgment  as  follows: 

1.  Declaring  null  and  void  the  purported  award 
by  the  Defendant  Board  of  County  Commissioners 
of  Clark  County,  Nevada,  of  an  exclusive  franchise 
for  garbage  pick-up  and  disposal  service  in  the  unin- 
corporated area  of  Clark  County,  Nevada; 

2.  Awarding  in  favor  of  Sun  Valley  Disposal  Co., 
Inc.,  a  corporation,  and  against  Defendant  Clark 
Sanitation,  Inc.,  the  sum  of  $496,133.49  damages  and 
costs. 

Morton  Gralane 

Attorney  for  Plaintiff 

1100  First  National  Bank  Building 

Las  Vegas,  Nevada 

DEMA.ND  FOR  TRIAL  BY  JURY 

The  Plaintiff,  Sim  Valley  Disposal  Co.,  Inc.,  hereby 
makes  demand  for  a  trial  by  jury  of  all  issues  so 
triable. 

Morton  Galane 

Attorney  for  Plaintiff 

1100  First  National  Bank  Building 

Las  Vegas,  Nevada 
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ashionmp:nt 

For  valimblo  conMidrrntion,  the  underNiKnf>d  hrrpby 

^iv««H,  ffnuit.'*,  bnru'diiiM,  soIIn,  aHsiirjix,   t-  ! 

8et«  over  the  full,  I'n'c,  and  lUH'iifUnUMM-  „  . 
and  intowftt,  to  Sun  Valley  I)i«iMmnl  Co.,  Inc.,  a 
Nevada  corporation,  and  it*»  (UHMit^iH,  to  it«  ovm  proprr 
U.w  luid  benefit,  any  and  all  «uni  <)r  hiuiim  of  money 
now  due  or  owin^  underHJ^ied,  and  all  elamw,  de* 
inands,  and  cnnxe  or  causes  of  action  of  \vhati»ver 
kmd  mid  nature,  whicli  und«'i-siKin"«l  have  lia<I.  (.r 
now  have,  or  may  have  against: 

Clark  Sanitation,  Inc.,  a  Ncvaria  «-or])onition.  ;u)d 
RolxM-t   T.   liju*kin,   William   11.   Uriare,  I)an*in 
W.  Lamb,  and  James  O.  Ryon,  an  tiie  Hoard  of 
County  Conunissioncix  of  Clark  Comity,  Nevada, 
or  any  otlier  i)ei-son  or  i)erson.s,  and  each  and  either 
of  them,  whether  jointly  or  severally  ariHing  out  of, 
or  for  .any  other  loss,  injurj',  or  damage  by  under- 
siffiied  siLstaiiied,  or  caus<'  or  ciiuacs  of  .letion  .ari.sinp, 
jn^w'inp   out   of,   or   relating  to   or   eomieeted   with 
the  propei-fy.  tancriblr  and   intanpiblo.  owiiod  by  R. 
J.  Collet  and  used  by  Sun  Valley  Di.sqxjsal  Co.,  Inc, 
in  the  Rarbape  eolloction  and  dis|>osal   servire  con- 
ducted by  Sun  Valley  Co..  Inc.  or  used  for  bidding 
for  povenuiiental  contracts,  licenses  or  franehi.sos  by 
R.  J.  Collet  and  Sun  Valley  Disposal  Co.,  Inc. 

And  1  lieivby  con.stitute  and  apiwuit  the  said  Sim 
Valley  I>is]iosiil  Co.,  Inc.  and  its  assiini.s,  the  under- 
sigin^'s  true  and  lawful  attorney  and  attorneys  ir- 
iwocable.  witli  full  |xi\vim-  of  substitution  and  revo- 
cation for  mo  and  in   my  niune,  or  othenvise,  but 


xvm 


for  the  sole  use  and  benefit  of  the  said  Sun  Valley 
Disposal  Co.,  Inc.,  and  its  assigns,  to  ask,  demand, 
sue  for,  collect,  receive,  compound,  and  give  acquit- 
tances for  the  said  claim  or  claims,  or  any  part 
thereof. 

In  witness  whereof,  the  undersigned  has  signed 
his  name  on  the  date  appearing  opposite  his  name. 
March  4,  1968.  R.  J.  Collet 

State  of  Nevada 
County  of  Clark — ss. 

On  the  4th  day  of  March,  1968,  before  me,  the 
undersigned,  a  Notary  Public  in  and  for  the  County 
of  Clark,  personally  appeared  R.  J.  Collet,  known  to 
me  to  be  the  person  whose  name  is  subscribed  to  the 
within  dociunent  and  acknowledged  that  he  executed 
the  same. 

Witness  my  hand  and  official  seal. 
(Seal) 

Margaret  Maclary 

Notary  Public  in  and  for  the  said 

County  and  State 
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Appendix  C 


APPELLEES    RE8P0WBM  TO  APPELUUfT'S 
SPECIFICATIONS  OF  ERROR 


Appellant '■ 

App«ll«w' 

Pft<rein 

AjRignment 
of  Error 

RMponsive 

AppcUeet' 
Brtaf 

Argnment 

No.   1 

Arjfuniciit  |{-l,  li-2(a) 

No.  2 

Arffiiim-nt  IM,  H-2(b) 

No.  3 

Arjfiimmt  B-l,H-2(a) 

No.  4 

ArpiHiu'iit  A-2,  A -3 

No.  5 

Arpiinu'tit  A-2,  A-3 

No.  6 

ArRiiinont  A-1,  C 

No.  7 

Ar^utiont  A-1,  C 

No.  8 

Arpmuont  A-2,  A -3 

Appellees'  motion  for  summary  judgment  was  made 
and  granted  on  two  p^roimds:  Rovenmiental  immunity 
juid  int^M-stJite  <'oniniorpe.  Appellant  with  its  usual 
ui)titude  for  frajnnentation  has  broken  the  finding 
into  eight  specifications  of  error. 

The  first  three  specifications  of  error  relate  to  the 
interstate  commerce  issue.  Appellant  claims  Appellees 
enpajjed  in  interstate  commerce  through  container 
leasing  (Spe<*ification  No.  1),  garbage  collection  in 
another  state  (S|>ecification  No.  2),  and  purchases 
from  an  out-of-state  supplier  (Specification  No.  3). 
Si>ecification  No.  1  and  No.  3  are  dealt  with  imder 
Argiunent  B-1  and  B-2(a).  SjKvification  No.  2  is 
ansAvered  in  Argiunent  B-1  and  H-2(b). 

S]ie<'ifications  of  error  Nos.  4  through  8  relate  to 
the  governmental  immunity  issue.  Specification  Nos. 
4,  5  and  8  relate  to  the  activities  of  Appellees  and  the 


Board  of  County  Commissioners  in  seeking  and  grant- 
ing the  exclusive  franchise.  Specification  Nos.  6  and  7 
relate  to  attacks  on  the  validity  of  the  franchise. 
Specifications  of  error  Nos.  4,  5  and  8  are  answered 
in  Argument  A-2  and  A-3 ;  Specification  Nos.  6  and  7 
in  Argument  A-1  and  C. 


Nb.  227i(S2 


IN  THE 


United  States  Court  of  Appe^'fti^Q 


FOR  THE  NINTH  CIRCUIT 


Sun  Valley  Disi'osal  (  '  i  corporaticn. 

Appellant, 
vs. 
Silver  State  Disposal  Co.,  et  aJ., 

Apptlkcs. 


REPLY  BRIEF  OF  APPELLANT. 


IJALANE  &  Wines, 

1 100  First  National  Bank  Bldg. 
Las  Vegas,  Nevada     89101. 

Attorneys  for  Appellant. 
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Parker  &  Son.  Inc..  Law  Pnnten,  Los  Anffcle*.    Pbcoe  UA.  ^9171. 


TOPICAL  INDEX 

Page 

I. 

The  Apix-IlcTs  Krroncnusly  Attempt  to  RerrmAlruct 
the  Amended  Complaint  as  a  Claim  Merely  That 
the  Franchise  Should  Never  Have  Been  Awarded 
(Reply  to  Appellees'  Brief,  Page  8,  Lines  31-33)  ..     1 

IL 

The  Appellees  Cannot  as  a  Matter  of  Law  Presup- 
pose That  Ordinance  No.  214  Was  legislative 
Action  by  the  Coimty  Commissioners  Pursuant  to 
the  State  Enabling  Statute  Where  Circumstantial 
Evidence  Shows  That  One  or  More  County  Com- 
missioners. Motivated  by  Personal  Selfish  Rcas*ins 
Unrelated  to  the  Public  Interest.  Jf)incd  the  Unlaw- 
ful Combination  and  in  F"urthcrance  of  Its  Object 
Instigated  Action  Under  the  Guise  of  legislation 
but  in  Reality  for  the  Benefit  of  the  Private 
Members  of  the  Combination  ( Reply  to  Appellees* 
Brief.  Page  10,  Lines  11  to  14)  4 

A.  The  Circumstantial  Evidence  Supports  a 
Finding  That  the  L^nlawful  Conspiracy  Was 
Joined  by  One  or  More  County  Commissioners 
and  That  Its  Object  Was  Furthered  by  Ac- 
tion Under  the  Guise  of  Legislation,  but  in 
Reality  for  the  Benefit  of  the  Private  Mem- 
bers  of   the   Combination   „ 4 

B.  Appellees  Have  Misplaced  Their  Reliance 
Upon  Decisions  Whose  Facts  Did  Not  Dis- 
close Joinder  of  the  Conspiracy  by  State  Of- 
ficials     _ 8 


III.  Page 
The  Appellees  Have  Erroneously  Assumed  That 
Summary  Judgment  Was  Granted  on  the  Same 
Issues  as  Are  Here  Involved  in  Woods  Explora- 
tion &  Prod.  Co.  V.  Aluminum  Co.  of  America, 
(S.D.  Tex.  1968)  284  F.  Supp.  582  (Reply  to 
Appellees'  Brief,  Page  11,  Lines  27  to  32)  12 
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N«..  22762 
IN  THE 


United  States  Court  of  Appeals 

FUR    IHE  NINTH  CIRCUIT 


Sun  Vai.i.ey  Disposal  Co.,  Inc.,  a  corporation. 

Appellant, 
vs. 
Silver  State  Disposal  Co.,  ct  al, 

Appellees. 


KEPLY  BRIEF  OF  APPELLANT. 


The  .'XpiX'Ik'cs  have  failed  to  meet  the  Ixi.sic  issues  of 
tlie  apj)eal.  The  Apiwliees'  Hricf  directs  its  arguments 
to  a  theory  of  the  case  wholly  inconsistent  with  the 
amended  complaint  and  the  evidence  in  support  thereof. 

I. 
The  Appellees  Erroneously  Attempt  to  Reconstruct 
the  Amended  Complaint  as  a  Claim  Merely 
That  the  Franchise  Should  Never  Have  Been 
Awarded  (Reply  to  Appellees'  Brief,  Page  8, 
Lines  31-33). 

The  amended  complaint  contains  material  allegations 
that  would  have  to  be  stripped  away  before  the  claim 
can  be  characterized  as  nothing  more  than  an  attack 
uix)n  the  franchise  [R.  120-129].  Substantial  evidence 
in  support  of  these  allegations  is  the  subject  not  only  of 
a  factual  statement,  but  an  argument  of  inferences, 
viewed  in  the  light  of  applicable  decisions  (Opening 
Brief  of  Appellant,  pp.  13-18,  54-56). 
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Pertinent  evidence  demonstrates  the  following:  That 
the  Appellees  did  formulate  a  specific  exclusionary  in- 
tent prior  to  the  commencement  of  business  by  Sun 
Valley;  that  from  the  outset  the  Appellees  expressed 
hostility  toward  independents  due  to  their  depressive  in- 
fluence on  a  uniform  rate  structure  in  all  phases  of  the 
garbage  industry  in  Clark  County,  including  not  merely 
pick-up  and  disposal  service,  but  also  container  mer- 
chandising as  a  line  of  interstate  commerce;  that  im- 
mediately thereafter  acquisitions  accompanied  by  cove- 
nants against  competition  were  used  to  remove  inde- 
pendents from  the  market;  that  after  the  entry  of  Sun 
Valley  as  a  competitor  in  the  unincorporated  area  of 
Clark  County  the  Appellees  attempted  to  achieve  their 
pre-existing  goal  through  predatory  trade  practices,  in- 
cluding among  others  the  subsidization  of  a  losing  op- 
eration in  the  unincorporated  area  of  Clark  County  out 
of  profits  derived  by  reason  of  doing  business  in  non- 
competitive territories,  such  as  the  City  of  Las  Vegas, 
and  merchandising  containers  in  a  separate  sub-market; 
that  the  Appellees'  effort  was  aided  by  an  agreement 
or  understanding  with  a  California  equipment  distribu- 
tor, whereby  the  Appellees  received  terms  and  prices,  in 
connection  with  the  purchase  of  trucks  and  equipment, 
which  that  distributor  would  not  make  available  to  other 
garbage  collection  and  disposal  operators  [R.  2523- 
2524,  2728,  6397-6400] ;  that  inferential  support  is  in 
the  record  that  the  relationship  between  the  Appellees 
and  the  distributor  afforded  reciprocal  advantages  of 
such  a  nature  that  a  number  of  separate  legal  persons, 
both  individual  and  corporate,  were  at  this  point  in- 
volved in  an  unreasonable  restraint  of  trade,  even  if 
their  effort  had  failed  to  succeed  or  success  was  im- 
possible merely  through  predatory  trade  practices  with- 
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out  furtluT  ctloris  (lirrctcd  toward  procc-i  -  ihc 

County  Cominissioiicr.s  on  the  stihjcct  f»f  t;  :  ivc 

franchise  for  a  garbage  pick-tip  and  diK|iosal  service  in 
the  iiiiincorj)*)ratcd  area  of  Clark  County;  that 
till-  A|i|>cllant  Sun  Valley  suffered  injury  and  sus- 
tained damages  from  these  trade  practices,  even 
if  final  destruction  of  its  business  required  the  award 
of  the  County  franchise  to  the  Appellees;  that  a  civil 
action  for  damages  l)ased  uixm  the  anti-trust  statute 
should  be  sustained  where  there  is  pr(M)f  that  a  business 
has  been  injured  by  the  existence  and  prosecution  of  an 
unlawful  combination  throngh  private  commercial 
l)chavior. 

In  Contiticntal  Ore  Co.  v.  Union  Carbide  &  Carbon 
Corp.,  370  U.S.  690,  699,  82  S.  Ct.  1404,  8  L.  Ed.  2d 
777.  784  (1%2),  it  is  stated: 

"In  cases  such  as  this,  plaintiffs  should  be  given 
the  full  benefit  of  their  proof  without  tightly  com- 
partmentalizing the  various  factual  components 
and  wiping  the  slate  clean  after  scrutiny  of  each. 
'.  .  .  (T)he  character  and  effect  of  a  conspiracy 
are  not  to  be  judged  by  (lismenilwring  it  and  view- 
ing its  separate  parts,  but  only  by  looking  at  it 
as  a  whole.  United  States  v.  Patten,  226  U.S. 
525.  544  .  .  . ;  and  in  a  case  like  the  one  before 
us,  the  duty  of  the  jury  was  to  lo<ik  at  the  whole 
picture  and  not  merely  at  the  individual  figures 
in  it.'  American  Tobacco  Co.  v.  United  States. 
147  F.  2d  93.  106  (CA  6th  Cir.).  See  Montagrie 
&  Co.  V.  Lowry.  193  U.S.  i9>,  45.  46,  48  L.  Ed. 
608,611,612." 


II. 

The  Appellees  Cannot  as  a  Matter  of  Law  Presup- 
pose That  Ordinance  No.  214  Was  Legislative 
Action  by  the  County  Commissioners  Pursuant 
to  the  State  Enabling  Statute  Where  Circum- 
stantial Evidence  Shows  That  One  or  More 
County  Commissioners,  Motivated  by  Personal 
Selfish  Reasons  Unrelated  to  the  Public  In- 
terest, Joined  the  Unlawful  Combination  and  in 
Furtherance  of  Its  Object  Instigated  Action 
Under  the  Guise  of  Legislation  but  in  Reality 
for  the  Benefit  of  the  Private  Members  of  the 
Combination  (Reply  to  Appellees'  Brief,  Page 
10,  Lines  11  to  14). 

Additional  overt  acts  were  committed  in  furtherance 
of  the  objective  of  the  unlawful  combination.  They  in- 
volve action  taken  by  the  County  Commissioners.  They 
are  not  immune  as  a  matter  of  law.  Proof  that  a  con- 
spiracy has  been  joined  by  state  officials  and  that  in 
furtherance  of  the  object  of  the  conspiracy  the  state 
officials  have  imposed  an  injurious  restraint  opens 
the  private  members  of  the  conspiracy  to  liability  un- 
der the  anti-trust  statute.  Bankers  Life  and  Casualty 
Co.  V.  Larson,  (5  Cir.  1958)  257  F.  2d  377,  379; 
Harnian  v.  Valley  National  Bank  of  Arizona,  (9  Cir. 
1964)  339  F.  2d  564,  566;  Alahama^  Power  Co.  v.  Ala- 
bama Electric  Cooperative,  Inc.,  (5  Cir.  1968)  394  F 
2d  672,  684-685. 

A.  The  Circumstantial  Evidence  Supports  a  Finding  That 
the  Unlawful  Conspiracy  Was  Joined  by  One  or  More 
County  Commissioners  and  That  Its  Object  Was  Fur- 
thered by  Action  Under  the  Guise  of  Legislation,  but 
in  Reality  for  the  Benefit  of  the  Private  Members  of 
the  Combination. 

The  following  evidentiary  facts  preclude  a  presup- 
position as  a  matter  of  law  that  Ordinance  No.  214 
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was  jiasscd  in   I'MA  by  the   Hoard  of   '  is- 

sioiicrs  jnirsuant  to  ihc  enabling  statnt.  ^i: 

(1)  That  Ordinance  No,  214  rCTnoved  rata  to  be 
charged  to  the  public  as  a  hid  variable  in  advance  of 
the  invitation  f(»r  bi«ls  (R.  6195.  6197) ; 

(2)  That  AiJpcllccs  instigated  the  form  of  Ordi- 
nance No.  214  which  not  only  fixed  the  rate»  in  ad- 
vance, but  also  reserved  the  right  to  rent  containers 
at  unregulated  rates  (R.  6026-6027.  6081.  1121-356 
to  i57  and  391 1 ; 

(3)  That  Commissioner  I>a  Porta  moved  and 
Commissioner  Baskin  seconded  that  Ordinance  No. 
214  be  considered  at  a  meeting  on  April  20.  1964 
[R.  848]; 

(4)  That  one  week  before,  on  April  13.  1964, 
La  Porta,  in  the  course  of  his  private  insurance 
agency  business,  was  actively  involved  in  negotia- 
tions between  the  Appellees  and  their  bonding  com- 
pany, and  in  writing  T^  Porta  revealed  his  knowledge 
that  the  Apix?Ilecs  had  integrated  their  bonding  ca- 
[Kicity  by  using  the  "deep  pocket"  financial  power  of 
Disposal  Investments  and  Silver  State  Disposal  to 
sustain  losses  in  selected  garbage  pick-up  territories 
in  two  states  fR.  3152-31531; 

(5)  That  I.a  Porta  wrote  l>>nds  and  insurance 
for  the  Apiwllces  during  the  pcri<xl  1957  to  1966 
[R.  6170] ; 

(6)  That  Raskin,  in  the  course  of  his  private  res- 
taurant business  in  the  City  of  I>as  \'egas.  where 
Appellees'  affiliate  had  an  exclusive  contract  for 
garbage  jiick-up  and  disjxxsal  service,  not  only  used 
the  services  of  Silver  State  Disposal,  but  he  admitted 


that  he  wanted  only  one  garbage  operation  in  all 
the  pick-up  territories  of  the  county  and  that  the 
Appellees,  as  the  exclusive  operator  in  the  City  of 
Las  Vegas,  should  be  awarded  exclusive  rights  else- 
where in  the  county  [R.  1496-1501,  1508-1511,  1522- 
1523] ; 

(7)  That  on  August  7,  1961,  about  three  years 
before,  when  the  first  void  frarichise  was  voted  by 
the  County  Commissioners  to  Clark  Sanitation,  Inc., 
La  Porta  moved  to  grant  the  franchise  and  Baskin 
joined  in  the  vote  of  approval  [R.  1121-235  to  236] ; 

(8)  That  at  the  meeting  of  Augitst  7,  1961,  the 
County  Commissioners  were  informed  that  the  Ap- 
pellees were  merchandising  containers  under  a  sep- 
arate rate  structure  [R.  1121-223  to  225] ; 

(9)  That  the  County  Commissioners  knew  that 
the  first  franchise  had  been  annulled  by  court  decree 
and  that  La  Porta  was  instigating  that  a  second 
franchise  be  awarded  [R.  1121-361] ; 

(10)  That  on  June  5,  1964,  when  Ordinance  No. 
214  was  adopted,  Baskin  made  the  motion  and  La 
Porta  seconded  it  [R.  849] ; 

(11)  That  on  September  17,  1964,  La  Porta  re- 
vealed his  knowledge  of  steps  being  taken  towards 
the  invitation  for  bids  [R.  851-852] ; 

(12)  That  the  invitation  for  bids  was  a  sham, 
as  discussed  on  pages  24  to  27  of  the  Appellant's 
Opening  Brief  ; 

(13)  That  competition  in  the  bidding  process  was 
fettered  under  the  arrangements  whereby  the  Coun- 
ty Commissioners  reserved  the  right  to  consider  the 
bids  for  the  franchise  and  dumpsite  use  permit  to- 
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K'ftlur,  that  757,,   to  K5';;    of   •'  PM 

corninjij  from  the  City  of  l^s  \  •„  I'Jcr 

wcmid  have  to  be  accepted  free  of  charge  and  A(v 
Ix;llt•e^4'  affihatc,  Silver  Stale  I)i!ipr)sal,  wa5  the  Oty 
of  l^s  VfK'a.s  franchise  hfflder.  that  A|»ficllee»*  af- 
filiate, Silver  State  Disposal  had  operated  the  dump* 
site  for  13  years,  only  it  owned  c<iuii»mcnt  usable  in 
connection  with  the  dumpsite.  only  it  could  insert 
such  equipnient  in  response  to  one  of  the  bid  var- 
iables and  it  enjoyed  this  advanta^ous  position  be- 
cause of  a  prearranged  deal  with  the  County  Com- 
missioners for  prh'atc  use  of  federal  land  held  by 
Clark  County  f*iirporlcdly  for  fntblic  use  as  a  dump- 
site  fR.  1121-369  to  379,  iM.  385.  388.  399.  200 
to  207.  297  to  300.  413  to  424) ; 

(14)  That  County  Administrator  Cahill  stated  at 
the  meeting  of  March  5.  1%5,  when  the  bids  were 
considered:  "(T)he  figures  indicate  that  the  Sun 
Valley  is  the  highest  bidder — bidding  the  most — 
highest  percentage  of  gross  and  I  don't  beliei>e  there 
is  any  question .  probably  no  question  that  they  are 
the  best  bidder  on  the  franchise  collection,  but  as  to 
the  operation  of  the  dump,  it  was  I  think,  my  opinion 
that  .  .  .  others  came  in  that  they  were  not  set  up 
to  operate  the  dump  under  the  terms  of  the  bid  as 
it  was  proposed  to  properly  operate  it.  Because,  es- 
sentially the  greatest  portion — whatever  you  may 
want  to  say  is  75.  80  or  85 '^  of  the  load  of  the 
business  of  the  dump  comes  from  the  city  franchise." 
[R.  1121-385]: 

(15)  That  the  County  Commissioners  who  \-nted 
to  award  the  franchise  to  Clark  Sanitation.  Inc.  on 
March  5,  1965  had  personal  selfish  reasons  unrelat- 


ed  to  the  public  interest,  as  discussed  on  pages  27 
to  29  of  Appellant's  Opening  Brief ; 

(16)  That  only  after  a  majority  vote  was  cast 
in  favor  of  Clark  Sanitation,  Inc.,  did  La  Porta 
announce:  "I  would  like  the  record  to  show  that  my 
vote  is  passed,  the  purpose  being  that  my  agency 
has  represented  the  client  as  a  broker  in  a  neigh- 
boring municipality"  [R.  1121-392]. 

Whether  there  was  concerted  action  may  be  proven 
by  circumstantial  evidence;  indeed,  such  is  the  only 
manner  in  which  a  case  of  this  kind  could  ordinarily 
be  established.  Esco  Corp.  v.  United  States,  (9  Cir.) 
340  F.  2d  1000,  1007;  Girardi  v.  Gates  Rubber  Com- 
pany Sales  Division,  Inc.,  (9  Cir.)  325  F.  2d  196,  200; 
Standard  Oil  Company  of  California  v.  Moore,  (9  Cir.) 
251  F.  2d  188,  210,  cert,  denied,  356  U.S.  975;  Flint- 
kote  Company  v.  Tysfjord,  (9  Cir.)  246  F.  2d  368,  374, 
cert,  denied,  355  U.S.  835. 

In  Esco  Corp.  v.  United  States,  supra,  340  F.  2d 
at  1007,  the  court  pertinently  observed:  ".  .  .  it  is  well 
recognized  law  that  any  conspiracy  can  ordinarily  only 
be  proved  by  inferences  drawn  from  relevant  and  com- 
petent circumstantial  evidence,  including  the  conduct  of 
the  defendants  charged.  *  *  *  a  knowing  wink  can 
mean  more  than  words." 

B.  Appellees  Have  Misplaced  Their  Reliance  Upon  De- 
cisions Whose  Facts  Did  Not  Disclose  Joinder  of  the 
Conspiracy  by  State  Officials. 

The  Appellees  have  ignored  the  holdings  that  proof 
of  a  conspiracy,  in  which  the  state  officials  are  par- 
ticipants, is  subject  to  the  antitrust  laws.  Bankers  Life 
and  Casualty  Co.  v.  Larson,  (5  Cir.  1958)  257  F.  2d 


})77,  J/y;  JJarman  v.  yallvy  Nalwixal  Hank  of  Ari- 
zona, (9  Cir.  VMA)  339  V.  2d  5M.  566;  Alabama 
I'oxver  Co.  v.  Alabama  Electric  Cooperative,  Inc.,  (5 
Cir.  1968)  394  F.  2cl  672,  684-^*5. 

The  following  (lirisifms  citccj  iti  the  AtiK'Hrcs'  Hricf 
arc  distinguishahic : 

(1)  "In  I'arkcr  v.  hroxkti,  31/  L  >  .vil,  .v^i, 
63  S.  Q.  307.  314,  87  L.  Ed.  315  (1943),  the 
Court  specifically  reserved  the  question  of  the  ap- 
plicability of  the  Shcrnian  Act  to  the  case  of  *a 
state  or  its  municipality  Ixrconiing  a  participant  in 
a  j)rivato  agreement  or  combination  by  others  for 
restraint  of  trade,'  and  Nocrr  docs  not  hold  that 
the  Act  would  be  inapplicable  in  such  a  situation." 
Harmon  v.  Valley  National  Hank  of  Arizona,  su- 
pra, iy)  F.  2d  at  566.  Thus,  appellant  distinguishes 
Parker  v.  Brown,  stipra,  cited  on  Page  10  of  Ap- 
pellees' Brief,  and  Eastern  Railroad  President's 
Conf.  V.  Nocrr  Motor  Freiyht.  Inc..  365  U.S. 
127  (1961),  cited  on  page  14  of  Appellees'  Brief. 

(2)  In  Woods  Exploration  fr  Prod.  Co.  v.  Alu- 
minum Co.  of  America,  (S.D.  Tex.  1968)  284 
F.  Supp.  582.  cited  on  Page  1 1  of  Appellees'  Brief, 
the  following  appears  in  Footnote  8.  284  F.  Supp. 
at  page  589 : 

"*  *  *  Also,  there  appears  to  be  a  conflict 
on  whether  joinder  of  the  state  official,  who 
uses  his  office  to  impose  the  restraint  makes  a 
difference  on  whether  the  private  party  can  be 
held  liable.  Compare  Harman  v.  \'alley  Xat'l 
Bank  of  Arizona.  339  F.  2d  564  (9th  Cir. 
1964).  with  Milcy  v.  John  Hancock  Mnt.  Life 
Ins.  Co..  148  F.  .^upp.  299  (0.  M.isv  lO.'rV 
»  ♦  *" 
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(3)  In  Okefenokee  Rural  Elec.  Membership 
Corp.  V.  Florida  Power  &  Light,  (5  Cir.  1954) 
214  F.  2d  413,  417,  cited  on  Page  13  of  Appellees' 
Brief,  there  was  no  suggestion  that  members  of 
the  State  Road  Department  had  joined  the  con- 
spiracy and  had  refused  to  grant  Okefenokee  a 
permit  to  run  its  power  line  down  a  state  highway 
in  furtherance  of  the  conspiracy,  and  there  was  no 
suggestion  that  members  of  the  Duval  County 
Commissioners  had  joined  the  conspiracy  and  had 
acted  under  the  guise  of  regulation,  but  in  reality 
to  further  an  anticompetitive  conspiracy.  More- 
over, the  Okefenokee  case  was  followed  four  years 
later  by  the  Fifth  Circuit  pronouncement  in  Bank- 
ers Life  and  Casualty  Co.  v.  Larson,  supra,  257 
F.  2d  at  379,  which  applied  the  Sherman  Act  to 
a  conspiracy  participated  in  by  state  officials. 

Furthermore,  in  Okefenokee  Rural  Elec.  Mem.  Corp. 
V.  Florida  P.  &  L.  Co.,  supra,  214  F.  2d  at  418,  it 
was  stated:  "It  is  not  claimed  that  either  the  State 
Road  Department  or  the  Board  of  County  Commis- 
sioners was  acting  beyond  its  respective  jurisdiction, 
or  that  for  any  other  reason  its  action  was  invalid." 

(4)  In  E.  W.  Wiggins  Airways,  Inc.  v.  Mas- 
sachusetts Port  Authority,  et  al.,  (1  Cir.  1966) 
362  F.  2d  53,  cited  on  Page  15  of  Appellees'  Brief, 
there  was  no  evidence  of  an  anticompetitive  con- 
spiracy joined  by  state  officials  other  than  the 
exclusive  contract  per  se,  which  was  valid  under 
state  law.  Therefore,  the  Court  held  that  the  mere 
conclusionary  allegation  of  conspiracy  absent  any 
specification  of  circumstances  other  than  the  exclu- 
sive contract  was  insufficient  to  state  a  claim 
under  the  antitrust  laws. 
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(:>)  In  t  iitud  Mine  IVorkcrs  of  Amcrtca  v. 
reumiujton.  .Wl  U.S.  657.  671,  85  S.  Cl.  1585, 
1594.  14  I,,  lid.  2d  626  (1965),  cited  on  Page  18 
of  A])|m'IIcc.h'  Brief,  it  was  Mated  that  the  act 
which  injured  the  |>I;iintiff  was: 

"(T)hc   act    of    a    public   official    who    iii    not 

claimed    to    Ik*    a    rf>-conspirator."    (Emphasis 

addcfl. ) 

(6)  In  S.  &  S.  Lofiffiiuj  Co.  v.  Harkcr.  (9  Cir. 
1966)  .166  F.  2d  617.  it  was  tncrcly  held  that  the 
federal  officials  of  the  United  States  Forest  .Serv- 
ice, as  distinptiishcd  from  the  private  outsiders, 
were  immune  from  suit  under  the  antitrust  laws, 
because  their  .iction  did  not  exceed  their  unquali- 
fied discretionary  l)')wer  under  federal  rej^ulation 
to  reject  all  bids  with  or  without  reason.  The  lim- 
its of  this  decision  are  discussed  in  Tustin.  "Im^ 
wutfity  of  Federal  Officials  Frmtt  Ci'-il  Liabilily 
in  Antitrust  Suits,"  19  Stanford  T,.  Rev.  1101 
(1967).  The  concurring  opinion  implies  that  the 
joinder  of  the  official  makes  a  difference  on 
whether  the  private  party  who  is  a  member  of 
the  unlawful  conspiracy  is  liable  under  the  anti- 
trust statute. 

In  sum.  .Appellant's  Opening  P.rief.   r.ic<^  70    T  mes 
1 1  to  14.  correctly  stated: 

"In  the  authorities  cited  in  the  im-mor.iiuium 
opinion  of  the  court  below,  the  governmental  ac- 
tion which  furnished  immunity  from  the  antitrust 
law  was  clearly  valid  jjovernmental  action  in  com- 
pliance with  state  law." 

It  is  unjustified  for  the  Appellees*  Brief.   Page  20. 
T-incs  8  to  12.  to  argue  that  the  holdings  adopted  in  the 
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memorandum  opinion  of  the  court  below  were  not  men- 
tioned by  Appellant  Sun  Valley  for  consideration  by 
this  Court.  They  are  distingxiishable  cases. 

III. 
The  Appellees  Have  Erroneously  Assumed  That 
Summary  Judgment  Was  Granted  on  the  Same 
Issues  as  Are  Here  Involved  in  Woods  Explora- 
tion &  Prod.  Co.  V.  Aluminum  Co.  of  America, 
(S.D.  Tex.  1968)  284  F.  Supp.  582  (Reply  to 
Appellees'  Brief,  Page  11,  Lines  27  to  32). 

The  Appellees  have  failed  to  perceive  the  factual 
situation  revealed  by  the  decision,  which  distinguishes 
it  from  the  case  at  bar. 

Firstly,  the  decision  did  not  depart  from  two  basic 
principles,  namely:  (1)  That  it  is  an  open  question 
whether  joinder  of  a  conspiracy  by  a  state  official,  who 
uses  his  office  to  impose  the  restraint,  makes  a  dif- 
ference on  whether  the  private  party  can  be  held  li- 
able (248  F.  Supp.  at  Page  589,  Footnote  8);  (2) 
That  where  a  state  statute  vests  the  power  in  a  private 
party  to  commit  the  injurious  act,  the  act,  even  if  it 
is  performed  in  the  course  of  dealing  with  the  state 
agency,  may  be  deemed  private  commercial  behavior 
within  the  purview  of  Continental  Ore  Co:  v.  Union 
Carbide  &  Carbon  Corp.,  supra,  370  U.S.  690,  since 
the  injury  is  not  deemed  to  have  flowed  solely  from 
official  action  (284  F.  Supp.  at  593). 

The  earlier  decision  in  the  same  case  expressly  rec- 
ognized the  second  principle.  The  subsequent  decision 
did  not  modify  the  principle.  It  was  rendered  only  after 
the  completion  of  pretrial  discovery  disclosed  the  fac- 
tual basis  for  the  claims  and  defenses.  That  disclosure 
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iiulndi-d  the  lolldwiii^  cvalualioti  ol  the  rclatif/tiship 
Itctwccn  the  private  party  ntul  the  fctatc  agency  (284  F. 
Supp.  at  5Vi): 

"The  Tcx.i>  .--iii'iiTin-  *.  <iurt  made  clear  in  Kail- 
road  Conini'n  v.  VVcmkIs  Kxploration  &  I'rr>ducing 
Co.,  405  S.W.  2d  Mi  (Tex.  l9(/i),  that  the  Onn- 
mission  alone  has  the  power  and  the  duty  to  set 
allowables.  The  procedure  followed  by  the  Com- 
mission of  reqnirinff  the  prfKliiccrs  to  submit  fore- 
casts before  the  allowables  are  set  is  no  more  than 
a  mere  'administrative  device.'  Id.  at  319.  The 
fij^trc  submitted  by  the  individual  producers  are 
not  binding  on  the  Commission,  and  it  does  not 
have  to  set  allowables  based  on  their  mathematical 
total.  Thus  any  injury  which  any  proflucer  claims 
to  have  suffered  iK'causc  of  the  allowable  assigned 
to  him  is  an  injury  directly  inflicted  by  the  Rail- 
road Commission  and  not  an  injury  inflicted  by 
his  fellow  producers  directly  or  through  the  exer- 
cise of  any  discretionary  junver  conferred  upon 
them  by  the  State." 

By  contrast,  in  the  case  at  bar,  the  County  Com- 
missioners by  the  publication  of  bid  variables  in  the  in- 
vitation for  bids  delegated  to  the  competing  bidders  the 
discretionary  power  to  make  the  material  representa- 
tions which  the  County  Commissioners  were  required 
to  fully  consider,  since  the  state  statute.  N.R.S.  244. 
183(3),  stated  in  its  pertinent  |)art : 

"*  *  *  The  Hoard  of  C<iunty  Commissioners  slujJI 
give  full  consideration  to  any  application  or  bid 
to  supply  such  services  ♦  *  *  and  shail  grant  the 
franchise  on  terms  most  advantageous  to  the 
County  and  the  persons  to  be  served."  (Emphasis 
added.) 
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Thus,  under  the  statutory  scheme  for  competitive 
bidding  formulated  herein,  the  bidders  were  possessed 
of  the  power  to  insert  amounts  in  their  appHcations  or 
bids  which  the  County  Commissioners,  if  they  com- 
plied with  the  statutory  mandate,  were  required  to  con- 
sider. Therefore,  the  trade  practice  of  fraudulent  mis- 
statement in  a  bid,  as  charged  herein,  was  truly  pri- 
vate commercial  activity,  as  distinguished  from  lobby- 
ing, within  the  purview  of  Continental  Ore  Co.  v.  Union 
Carbide  &  Carbon  Corp.,  370  U.S.  690,  86  S.  Ct.  1404, 
8L.  Ed.  2d  777  (1962). 

In  Okefenokee  Rural  Elec.  Mem.  Corp.  v.  Florida 
P.  &  L.  Co.,  supra,  214  F.  2d  at  416,  the  alleged  fraud 
consisted  of  a  false  argument  before  the  State  Road 
Department  which  led  that  agency  to  deny  a  permit  to 
the  plaintiff  to  build  a  power  line  along  a  selected 
highway;  but  the  action  which  injured  the  plaintiff  was 
the  denial  of  the  permit,  which  the  state  agency  alone 
had  the  power  to  do  regardless  of  the  arguments  pre- 
sented to  it. 

IV. 
The  Appellees  Have  Disregarded  the  Business  Real- 
ities of  Container  Merchandising  to  Characterize 
the  Industry  as  Solely  a  Local  Service  (Reply  to 
Appellees'  Brief,  Page  24,  Lines  29  to  30). 

There  is  a  genuine  issue  of  fact  whether  Sun  Val- 
ley's business  was  destroyed  so  that  it  would  be  elim- 
inated as  an  independent  distributor  in  the  container 
sub-market  pursuant  to  efforts  designed  to  achieve  the 
goal  of  keeping  independents  from  having  a  depressive 
influence  on  county-wide  container  rental  rates  in  the 
flow  of  that  line  of  interstate  commerce.  This  juris- 
dictional-fact  issue  is  intertwined  with   the   merits   of 
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I  he  casr.  Ap|)fllcc.s'  IJricf,  I'aKc  Z<},  Lines  *J  to  10,  i» 
III  error  wiirn  it  citcH  the  absence  of  facts  as  to  the 
il>ility  of  the  Appellees  to  affect  the  prices  charged  for 
ilicsf  containers. 

The  A|)i)cllecs  have  evadal  answering  the  evidence 
IS  to  the  merchandising  of  containers  in  substantial 
volume  at  hijirh  profit  in  the  flow  of  interstate  com- 
merce by  the  use  of  a  phrase,  "sophistry  of  words  and 
legal  conceptualizations."  (Appellees'  Brief  P.  22,  Lines 
3-6).  However,  the  inferential  proof  suppf»rts  the  find- 
ing that  the  .Appellees  eiigajjed  in  a  .scheme  to  rcm<^»ve 
independents  so  as  to  keep  them  from  having  a  de- 
pressive influence  on  the  container  rental  rate  struc- 
ture, that  the  container  rental  activity  was  a  separate 
sub-market,  that  the  flow  of  interstate  commerce  con- 
tinued until  the  c(»ntainers  reached  the  customers  of 
the  garbage  pick-up  and  disposal  service  and  that  the 
business  of  Sun  Valley  was  destroyed  by  the  existence 
and  prosecution  of  the  anticompetitive  scheme  (Open- 
ing Brief  of  Appellant,  pp.  6-18.  37-45). 

The  .Apjx'llccs  have  disregarded  the  business  realities 
of  container  merchandising  in  order  to  characterize 
the  industry  as  a  purely  local  service,  "to  wit.  the  serv- 
ice of  garbage  collection  and  disp<\sar'  and  have  thus 
mispl.iccd  their  reliance  on  Parjr  7-.  IVork.  (9  Cir. 
1961)  290  F.  2d  323.  cert,  denied.  368  U.S.  875  (1962). 
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V. 
The  Appellees  Have  Failed  to  Perceive  the  Signifi- 
cance of  the  Purchase  of  Ekjuipment  Manufac- 
tured Outside  of  Nevada,  Viewed  Against  the 
Reciprocal  Relationship  Between  Appellees  as 
an  Outlet  and  a  California  Distributor  of  Ek[uip- 
ment  in  Interstate  Commerce  in  Competition 
With  Comparable  Equipment  Sold  by  Other 
Distributors  (Reply  to  Appellees'  Brief,  Page 
25,  Lines  18  to  21). 

Pages  20  to  21  of  the  Opening  Brief  for  Appellant 
spells  out  in  detail  the  interrelationship  between  the 
Appellees  and  Arata  Pontiac.  Pages  52  to  54  of  the 
Opening  Brief  for  Appellant  argues  the  impact  of  the 
reciprocity  upon  interstate  commerce.  It  is  illogical  to 
assume  as  a  matter  of  law  that  the  capture  of  all  avail- 
able outlets  in  a  territory  for  equipment  by  a  single 
interstate  supplier  does  not  provide  a  jurisdictional 
basis  for  an  anti-trust  claim. 

The  Court  cannot  assume  as  a  matter  of  law  that 
the  freedom  of  the  surviving  garbage  pick-up  and  dis- 
posal companies  to  buy  equipment  from  other  manu- 
facturers has  not  been  hobbled  by  the  Appellees'  busi- 
ness arrangements  with  Arata  Pontiac. 

The  Court  cannot  assume  as  a  matter  of  law  that 
the  affiliated  ownership,  management  and  control  of 
the  Appellees  by  Arata  Pontiac  through  interlocking 
directorates  was  not  part  and  parcel  of  a  deliberate  and 
calculated  purpose  of  Arata  Pontiac  to  control  the 
operating  companies'  purchase  of  equipment,  and  that 
no  compulsion  or  reciprocal  control  had  been  exercised 
to  control  such  purposes.  The  record  contains  evidence 
of  the  advice  given  by  Arata  Pontiac  to  Appellees  as 
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to  the  m.ixirniun  numlKT  of   ■  •"  pur- 

I  lia.sc  f«»r  larj{c-vf)luinr  cnmni'  ■         _  _  r  Ara- 

la'.s  manufacturer,  Ixrach,  did  not  at  the  time  manufac- 
ture front  end  loaders  and  Arata  Pontiac  wanted  to 
niaxinii/c  tlic  Ixarh  sales  under  its  franrhisc  with 
lx?ach  and  in  turn  minimize  Apfiellees'  {purchase  of 
competitive  cciuipincnt  fR.  2827-2830). 

The  Court  cannot  assume  as  a  matter  of  law  that 
the  Appellant  Sun  Valley  was  not  hobbled  in  its  abili- 
ty to  purchase  c(|uipmcnt  in  interstate  commerce.  The 
rcc«»rd  contains  evidence  that  Arata  sctld  equipment  at 
cost  to  Appellees,  contrary  to  a  lonjj-established  policy 
fR.  2523.  6397-64001.  It  may  reasonably  \k  inferred 
that  the  Ap|)cllant  Sun  Valley  had  no  supplier  avail- 
able to  fore^fo  a  profit  (m  the  sale  of  equipment.  Fur- 
thermore, the  Appellant  Sun  Valley  should  have  been 
able  to  purchase  I^ach  equipment  on  the  same  terms 
and  conditions  as  the  .Appellees;  and  since  Arata  Pon- 
tiac had  the  I^ach  franchise  for  Southern  Nevada,  it  is 
obvious  that  the  Appellant  Sun  Valley  was  at  a  disad- 
vantag^e. 

These  principles  arc  clearly  cognizable  under  the  an- 
titrust law.  In  United  States  v.  Vellmi'  Cab  Co.,  3i2 
U.S.  218.  224.  67  S.  Ct.  1560.  1563.  91  L.  Ed.  2010. 
it  was  held  that  a  cause  of  action  under  the  anti-trust 
law  was  alleged  in  the  third  charge,  namely,  a  con- 
spiracy to  restrain  and  nionojxilizc  the  sale  of  taxicabs 
by  control  of  the  principal  companies  operating  them 
in  Chicago,  New  York.  Pittsburgh  and  Minneapolis. 
For  a  subsequent  appeal,  sec  338  U.S.  338. 
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VI. 
The  Appellees  Have  Erroneously  Isolated  the  Page, 
Arizona,  Operation  Prior  to  1954  From  Substan- 
tial Evidence  of  a  Continuing  Interstate  Enter- 
prise (Reply  to  Appellees'  Brief,  Page  31,  Lines 
12  to  18). 
Appellees  have  completely  ignored  the  detailed  per- 
tinent facts  discussed  on  Pages  18  to  19  of  the  Opening 
Brief  for  Appellant.  They  ignore  the  integrated  enter- 
prise, in  which  the  Appellees  combined  their  corporate 
and  individual  bonding  capacities  to  maintain   in  two 
states  a  group  of  saleable  franchises.   [R.  2964,  3018- 
3019,  3031,  3152-3155,  3370,  3373,  3380-3391].  They 
ignore  the  fact  that  after  1964  the  tradename  of  Hen- 
derson Disposal  Service,  which  was  used  in  Nevada,  was 
licensed  for  use  in  Arizona,  and  the  bonding  capacity  of 
the  Arizona  licensee  was  sustained  by  that  of  the  Ap- 
pellees so  that  the  functioning  of  the  integrated  enter- 
prise on  a  two-state  basis  through  the  affiliated  license 
has  continued  at  all  times  material  thereafter  until  the 
filing  of  the  complaint  [R.  2371-2373,  3747-3750,  3752- 
3753,  3759-3762]. 

VII. 
The  Appellees  Have  Erroneously  Presupposed  That 
the  Federal  Jury  Must  Award  a  Verdict  Nullify- 
ing a  Franchise  Under  State  Law  (Reply  to  Ap- 
pellees' Brief,  Pages  33  to  37). 

The  federal  jury  awards  damages.  No  decree  is  en- 
tered by  the  jury  annulling  a  franchise  under  state  law. 
The  power  of  a  jury  to  award  damages  is  well  recog- 
nized. 

A  jury  is  fully  equipped  to  resolve  one  or  more  of 
the  following  issues:   (1)   Whether  the  action  of  the 
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bounty  (nmnii.s.sioiuTs  was  tindrr  the  jftiiM.-  ol  k>;i.sla- 
linn,  Inn  in  reality  in  furtherance  r»f  an  anlicotnijctitive 
iinspiracy  joined  by  those  commisnifincru ;  (2)  whether 
(he  invitation  for  bids  was  a  sham  that  evaded  free 
C(»ni|K'lili<in  on  a  coniniot)  basis. 

In  making  its  determinations,  the  jury  doc*  not  in- 
terpret Nevatia  state  law.  To  the  extent  such  an  inter- 
pretation i.s  essential,  that  is  the  function  »»f  the  omrt. 
[ndced.  the  federal  court  will  probably  IcKik  to  the  Umcr 
state  court  decision,  as  fully  di.scusscd  on  Pa^c  73  of 
the  ApiKJlant's  OjK-ninR  IJrief.  There  need  Ix*  no  decree 
annullinfi^  the  franchise. 

The  effect  of  the  state  law  on  the  validity  of  the 
franchise  is  nut  dispositive  of  the  federal  antitrust 
claim.  See  Knuth  v.  Eric-Crmvford  Dairy  Coop.  As- 
sociatiott.  (3  Cir.  1968)  39."^  F.  2d  420.  which  reversed 
the  trial  court  not  <»nly  for  faihire  to  recognize  the  anti- 
trust claim,  but  also  for  failure  to  adjudicate  the  State 
claim  under  pendent  jurisdiction.  The  amended  com- 
plaint herein  alleges  pendent  jurisdiction  over  the  State 
.l.iini  |R.  108.  lines  8-10]. 

It  is  immaterial  that  the  Appellant  has  instituted  a 
damage  action  in  state  court,  based  on  fraud  and  the 
invalidity  of  the  franchise:  and  it  is  immaterial  that, 
in  the  state  court  damage  acti(Mi.  there  has  been  joined 
a  claim  against  the  County  Commissioner  for  invalida- 
tion of  the  franchise.  Appendix  B.  annexed  to  Appellees' 
Brief,  sets  out  the  state  court  complaint.  It  does  re\-eal 
that  Apix'Ilant  has  invoked  every  available  remedy  in  its 
lichalf.  It  does  not  deprive  the  federal  court  of  jurisdic- 
tion. 


—20— 

Contrary  to  Appellees'  Brief,  Page  33,  Line  17,  Ap- 
pellant Sun  Valley  is  not  pursuing  the  "Golden  Fleece" 
of  treble  damages. 

In  Bruice's  Juices  v.  American  Can  Company,  330 
U.S.  743,  571-572,  67  S.  Ct.  1015,  1019,  91  L.  Ed. 
1219  (1947),  Mr.  Justice  Jackson  stated: 

"Where  the  interests  of  individuals  or  private 
groups  or  those  who  bear  a  special  relation  to  the 
prohibition  of  a  statute  enforced,  it  is  not  un- 
common to  permit  them  to  invoke  sanctions.  This 
stimulates  one  set  of  private  interest  to  combat 
transgressions  by  another  without  resort  to  gov- 
ernmental enforcement  agencies.  Such  remedies 
have  the  advantage  of  putting  back  of  such  statutes 
a  strong  and  reliable  motive  for  enforcement, 
which  relieves  the  Government  of  cost  of  enforce- 
ment. *  *  *  It  is  clear  Congress  intended  to  use 
private  self-interest  as  a  means  of  enforcement 
and  to  arm  injured  persons  with  private  means  to 
retribution  when  it  gave  to  any  injured  party  a 
prizKite  cause  of  action  in  which  his  damages  are 
to  be  made  good  threefold,  with  costs  of  suit  and 
a  reasonable  attorney's  fee."  (Emphasis  added). 

Conclusion. 
For  the  reasons  heretofore  given  in  their  Opening 
Brief,    fortified   by   this    reply,    Appellant    respectfully 
urges  that  the  Court  reverse  the  summary  judgment 
entered  herein. 

Respectfully  submitted, 

Galane  &  Wines, 
By  Morton  Galane, 
Attorneys'  for  Appellant. 
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No.  22764 
In  the 

United  States  Court  of  Apjxiais 

For  the  Ninth  Circuit 


p-RANK  A.  Eyman,  Warden,  Xuzona.  State 
Prison, 

Respondent- Appellant, 
vs. 

Joseph  Alvin  Schantz, 

Petitioner- Appellee. 


Brief  of  Appellee 


CONSTITUTIONAL  PROVISIONS  INVOLVED 
Constitution  of  tlio  United  States  Aniondment  V: 

"No  person  shall  ...  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself  .  .  ." 

Constitution  of  the  United  States  ^Vmendment  VI: 

"Tn  nil  criuiinnl  prosecutions,  the  accused  shall  enjoy 
the  right  ...  to  have  the  assistance  of  Coimsel  for 
his  defense." 

Constitution  of  the  United  States  Amendment  XR': 
".  .  .  nor  shall  any  State  de))rive  any  j>erson  of  life, 
liberty,  or  projierty,  witliout  due  iirocess  of  law;  nor 
deny  to  any  i)orson  within  its  jurisdiction  the  eqxial 
protection  of  the  law." 


2 
ISSUES  PRESENTED  FOR  REVIEW 

As  discussed  in  Sec.  II  of  the  argument,  the  precise  con- 
stitutional issues  raised  by  the  Appellant  in  this  case  were 
not  presented  below,  and  thus  were  not  preserved.  As  now 
presented  to  this  Court,  the  issues  are  as  follows : 

1.  Does  the  admission  of  evidence  shoAving  that  an 
accused  has  refused  to  submit  to  psychiatric  examination 
requested  by  the  State,  and  comment  upon  that  evidence  by 
the  prosecutor,  violate  an  accused's  right  to  due  process  of 
law,  where  there  was  no  authority  for  the  examination,  the 
request  was  made  without  any  notice  to  the  accused  or  his 
counsel,  and  counsel  was  not  present? 

2.  Does  the  admission  of  this  evidence,  and  the  comment 
thereon  violate  an  accused's  privilege  against  self-incrimi- 
nation? 

3.  Does  the  admission  of  this  evidence,  and  the  comment 
thereon  violate  an  accused's  right  to  assistance  of  counsel? 

Subsidiary  issues  are  whether  the  trial  court  should  have 
held  a  hearing  to  determine  the  admissibility  of  this  evi- 
dence, and  whether  the  admission,  if  error,  was  harmless. 

STATEMENT  OF  THE  CASE 
A.     Proceedings  Below. 

This  proceeding  arose  as  a  Writ  of  Habeas  Corpus  filed 
by  the  appellee,  Joseph  Alvin  Schantz,  in  the  Federal  Dis- 
trict Court  for  the  District  of  Arizona  on  November  7, 1967. 
Mr.  Schantz  was  at  that  time  imprisoned  at  the  Arizona 
State  Prison,  Florence,  Arizona,  by  the  res^Dondent,  Frank 
Eyman,  Warden  of  the  Arizona  State  Prison,  pursuant  to  a 
judgment  of  the  Superior  Court  of  Arizona,  Maricopa 
County,  entered  on  January  28,  1963,  Avherein  Mr.  Schantz 
was  adjudged  guilty  of  murder  in  the  second  degree.  That 
judgment  was  affirmed  on  appeal  by  the  Supreme  Court  of 
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Arixorm  on  Jiin««  23,  1905. }«  Arir..  '200,  403  P.2d  521  (1965). 
'  '••rtiornri  wn«  doniod  by  th«^  IJnitwl  Htatpfl  Siiprpmc  Court 
nn  .Innimry  24,  IfWJr,.  3S2  U.S.  1015,  HG  8.  Ct.  fi28  (1966). 
Mcanwiiilf,  nn  July  I't,  1%.''),  Mr.  Hrhantz  had  filc<l  a  motion 
rr)r  n«'w  trial  linM«'«l  upon  newly  diwovprwl  fvUlfticp.  That 
motion  wan  (|i'ni<><l  on  Marrh  31,  VXA).  The  dt^nial  of  that 
motion  wan  afTirnu'd  hy  tho  Siipn-ino  Court  of  Arizona  on 
May  11,  1W7.  102  Ariz.  212,  427  I'.2<1  .''kTO  (1967).  Through- 
out tlicHc  pror«'j>dingH  Mr.  Scliantz  wan  at  librrty,  on  bond, 
]{('  was  thorpaftor  impriHonMl  purniiant  to  a  wntonce  of  not 
N'HH  tlinn  fiftoon  nor  nior*'  than  Hixtfon  yfarw  iinponwj  by 
flu'  Superior  Court  of  Arizona,  Maricopa  County,  in  Cause 
Niunbor  40470.  11  ih  jtctition  for  a  Writ  of  Ilaboax  Corpiw 
wjiH  grnntfd  on  .lanuary  2S,  1968  by  Unitofl  StatPii  District 
.ludgi-  William  I*.  Cojjplo  and  thi«  ap]K'al  followed. 

I.     Jurisdiction. 

Tho  District  Court  had  jurisdiction  to  grant  the  Writ  of 
Ilnboas  Cori)ns  under  2S  F.S.C.  Soc.  2241  (o)  (3).  The  peti- 
tion was  granted  on  January  28,  1968.  Notice  of  api>eal  was 
filed  February  2,  1968  by  the  appellant,  Frank  A.  Eyman. 
This  court  lias  appellate  jurisdiction  pursuant  to  28  U.S.C. 
Sec.  22.')3. 

C.    Focts. 

After  the  hearing  below^,  the  District  Court  accepted  M 
accurate  the  following  uncontested  factual  allegations  of 
the  petitioner: 

"Before  trial,  the  County  Attorney  of  Marico)>a 
County  liad  made  a  motion  in  Maricopa  County  Supe- 
rior Court  seeking  an  order  allowing  two  State's  psy- 
chiatrists to  examine  the  petitioner.  On  the  day  set  for 
hearing  this  motion  the  County  Attorney  withdrew  it. 
The  same  dav   the  Count v  Attorney  sent  Dr.  Panl 


Bindelglas,  a  psychiatrist,  to  the  petitioner's  home, 
unannounced,  and  without  notice  to  either  the  peti- 
tioner or  his  counsel. 

"At  trial  Dr.  Maier  Tuchler,  a  psychiatrist,  was 
called  by  the  petitioner.  He  testified  that  he  had  exam- 
ined the  petitioner  on  numerous  occasions  following 
the  offense,  and  gave  as  his  opinion  that  the  petitioner, 
at  the  time  of  the  offense,  did  not  know  the  nature  and 
significance  of  his  acts  and  did  not  know  right  from 
wrong.  He  further  testified  that  the  petitioner  had  total 
amnesia  respecting  the  events  related  to  the  homicide, 
and  that  his  efforts  to  bring  back  the  petitioner's 
memory  were  imsuccessful ;  that  an  amnesia  state 
exists  where  the  emotional  state  predominates  without 
the  conscious  awareness  of  the  individual;  and  that 
acts  in  such  a  state  are  outside  the  person's  deliberate, 
volitional  conscious  awareness. 

"In  rebuttal  of  this  expert  testimony  elicited  by  the 
petitioner,  the  State  offered  no  testimony  concerning 
insanity  or  mental  condition.  Instead,  the  County 
Attorney  called  Dr.  Bindelglas  to  the  stand,  qualified 
him  as  an  expert  in  psychiatry,  and  had  him  testify, 
over  the  strenuous  objection  of  the  petitioner,  as 
follows : 

"Q.     By  [Prosecuting  Attorney]  :    You  went  for 
the  i)urpose  of  performing  a  psychiatric  examina- 
tion? 
"A.    Yes. 

"Q.     Did  you  ask  him  to  take  a  psychiatric  exam- 
ination ? 
"A.    Yes. 

"Q.    And  did  you  tell  him  you  were  from  the 
County  Attorney's  office? 
"A.    Yes,  I  did. 

"Q.    And  did  he  agree  to  a  psychiatric  examina- 
tion? 

"A.    He  did  not."  {See  98  Ariz,  at  213) 
"There  was  no  question  that  Dr.  Bindelglas  was  a 
total  stranger  to  the  petitioner,  and  that  no  notice 
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whntHnovcr  of  thin  pro|K>n«H|  examination  wu  iriven  to 
••ith«>r  iM<tition«T  or  hin  connw'l. 
"In  Hiinirnntion,  thi'  ('onnty  Attorney  arfpiMl: 

"Now,  \r(Vu'h  nnrl  ^''^tlcincn,  thon*  in  a  Miying  that 
a  |M'r»»n  wlio  H<'«-k>»  jiinfir**  in  n  ronrt  of  law.  nhould 
roiiif  in  with  rli'iui  handH,  anci  I  nuhrnit  to  yon,  iaflifn 
nnrl  ^''ti'l*'")*'')*  ''"»•  if  •'''"  ^^'n"  •»  J>onn  Mf,  k**"^ 
fnith  «l<'f»'nM«'  of  infinity,  why  cli<ln't  In-  jMTinil  our 
pHychintriHtM  to  oxatninn  hiniT 

"Up  Hnid  ho  whh  from  thn  County  ,\fff)m<'y'»<  otTir*-. 
lie  Hnid  li*>  wnH  n  pHycliintriHt.  IIi>  nnkod  to  oxamini' 
him. 

"If  thi.s  \h  a  Rood  faith  dofonHo,  and  thin  man  haa 
nothing  to  hide,  why  didn't  he  let  our  pHyohiatriat 
oxninino  himf 

"HiH  rofuHnl  to  let  our  man  examine  him  shows  bad 
fnith.  We  would  have  liked  to  have  him  exam- 
ined .  .  ." 

"Ladies  and  gentlemen,  I  submit  to  you  that  this 
is  not  a  good  fnitli  defense  of  insanity." 

"On  apponl  to  the  Supreme  Court  of  Arizona,  Dr. 
ilindt'lgla.s'  testimony  was  held  to  have  b<'en  pro|>erly 
admitted.  Statr  r.  Schani:,  !»S  Ariz.  200.  4a3  P.2d  521 
(l!M).'i)."  ( Petitioner's  Memorandum  in  Supfwrt  of 
Petition  for  Writ  of  Habeas  Corpus,  pp.  2-3) 

SUMMARY  OF  ARGUMENT 

Under  the  oircunistance.s  of  this  case,  as  set  forth  in  the 
Statement  of  Facts  adopted  by  the  Court  below,  it  was 
fundamentally  unfair  to  allow  the  prosecutor  to  introduce 
evidence  of  the  petitioner's  refusal  to  submit  to  psychiatric 
examination,  and  to  argue  to  the  jury  that  this  evidence 
demonstrated  that  the  petitioner's  defense  of  insanity  was 
made  in  bad  faith.  The  admission  of  this  evidence,  and  the 
conmients  thereon,  allowed  the  prosecutor  to  take  advan- 
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tage  of  a  situation  calculated  to  produce  the  refusal,  because 
of  the  lack  of  notice,  the  lack  of  counsel,  and  the  complexity 
of  the  legal  issues  raised  by  this  deceptively  simple  request. 
At  best,  the  inference  argued  by  the  prosecutor  was  weak, 
and  no  more  compelling  than  a  great  number  of  other  infer- 
ences to  be  drawn  from  the  evidence.  In  a  capital  case,  siach 
as  this,  it  was  incumbent  upon  the  Court  and  prosecutor  to 
exercise  extreme  care  to  assure  that  the  defendant  was 
treated  fairly  both  before  and  during  trial.  The  actions  of 
the  prosecutor  in  obtaining  this  evidence,  his  use  of  the  evi- 
dence at  the  trial,  and  his  argument  thereon  was  unfair. 
It  was  calculated  to  mislead  the  jury,  and  to  prejudice  it 
against  the  insanity  defense,  though  the  prosecutor  had  no 
competent  evidence  upon  which  to  base  that  argument.  This 
entire  procedure  was  violative  of  the  petitioner's  right  to 
due  process  of  law  guaranteed  by  the  fourteenth  amend- 
ment. 

In  addition  to  being  fundamentally  unfair,  this  procedure 
violated  the  fifth  amendment  by  requiring  the  petitioner  to 
either  give  potentially  incriminating  evidence  or  to  suffer  a 
penalty  for  refusing  to  do  so.  Anji:hing  he  said  to  the  psy- 
chiatrist could  have  been  used  against  him,  both  as  to 
sanity  and  as  to  guilt.  In  this  regard  the  psychiatrist  was 
no  different  than  any  other  investigator  employed  by  the 
State  to  gather  evidence  to  convict  the  defendant.  Certainly 
he  was  looked  at  no  differently  by  the  defendant.  Thus,  the 
defendant  had  a  constitutional  right  to  refuse  the  requested 
examination;  and  the  introduction  into  evidence  of  his 
refusal,  and  comment  thereon  by  the  prosecutor  i^enalized 
him  for  asserting  that  right.  Such  a  penalty  violates  the 
privilege  against  self-incrimination.  In  fact,  such  a  penalty 
violates  the  privilege  against  self-incrimination  whether  or 
not  the  defendant  had  a  constitutional  right  to  refuse,  so 
long  as  he  had  the  right  to  refuse,  whatever  its  origin. 
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Kf'rauno  tho  ronrrontation  b<>tw»H>n  F>r.  I)in<iplKliiii  and 
Mr.  Kchnntx  camo  without  notice,  and  b<<catiiK<  the  doct«ion 
of  whether  to  Hiihinit  to  i*xamination  th«»n,  latrr,  or  wver, 
involvod  cxtn-iiH'ly  comnli-x  h-Kiil  iHiiii«>j«,  Mr.  Srhantx  waa 
)<ntitl(<d  to  hnvc  roiinHcl  pn>n<'nt  to  adviiM>  him  concerning 
nil  of  hiH  riKlitH  and  |>rivili'K<>n  and  the  probable  conae- 
({tH^nceR  of  hiH  deciition.  No  doubt  coiiniicl'H  preiienoe  at  mich 
a  confrontntion  would  hIho  hnvc  uind«'  th**  d'^f'-ndant'ii  right 
to  croHH-oxnininc  Dr.  MindclglnM  much  iiion*  meaninfcfid. 
It  in  difliciilt  to  conceive  a  situation  where  the  advice  of 
couHHcl  in  ninri'  (Icspornfcly  nocd<»d;  and  to  allow  evidence 
of  n  defon<lnnl'H  nluHnl  in  tho  ab»oncp  of  counnol  in  clearly 
violative  of  the  Hixth  nmcndment. 

The  ndniisHion  of  this  evidence  was  error.  It  was  consti- 
tutional error.  As  such,  it  re<|uires  that  the  i>etitioner  be 
grunted  ft  new  trinl  unlos.s  the  State  can  show  beyond  a 
reasonable  doubt  that  the  error  was  harmless — that  it  did 
not  contribute  to  his  conviction.  This  the  State  has  not  done, 
and  cannot  do. 

ARGUMENT 
I.     Jurisdiction. 

In  his  petition  tor  n  Writ  of  lialK'a.<(  Corpus  Mr.  Schantz 
alleged  jurisdii'tion  under  liS  U.S.C.  S<>o.  L»'J41  (r)  (3).  This 
jurisdictional  allegation  was  not  and  is  not  contested  by  the 
State  (see  Return  and  Response  to  Petition  for  Writ  of 
Habeas  Corjtus).  The  Di.strirt,  Court,  however,  considered 
this  issue  at  length  and  rub^l  that  it  did  have  jurisdiction 
to  grant  the  writ.  (See  District  Court's  Opinion  and  Order, 
pages  .S  and  4).  Unquestionably,  the  District  Court  had 
jtirisdiction  under  28  U.S.C.  Sw.  2241  (c)  (3).  Dmifjhariu 
V.  Gladden,  257  F.2d  TfiO  (Otli  Cir.  IH.V).  However,  should 
this  court  determine  it  neces.snry.  further  authority  will 
be  presented  by  the  ]ietitioner. 
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II.     The  State's  Failure  to  Present  Argument  Below. 

At  the  outset  it  should  be  noted  that  none  of  the  argu- 
ments or  tlieories  for  reversal  contained  in  the  State's 
opening  brief  were  presented  to  the  District  Court  either 
by  responsive  pleading  or  at  the  time  of  the  oral  argument 
(see  Response  to  Petition  for  Writ  of  Habeas  Corpus; 
Opinion  and  Order  of  the  District  Court,  page  4). 

The  petitioner  contended  below  that  the  introduction  of 
evidence  pertaining  to  Mr.  Schantz'  refusal  to  undergo  a 
psychiatric  examination,  and  the  prosecutor's  comments 
upon  that  evidence  constituted  a  denial  of  his  privilege 
against  self-incrimination  under  the  fifth  amendment  to 
the  Constitution  of  the  United  States,  a  denial  of  his  right 
to  assistance  of  counsel  imder  the  sixth  amendment  to  the 
Constitution  of  the  United  States  and  a  denial  of  his  right 
to  due  process  of  law  under  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States.  The  State  took  the 
position  throughout  the  proceedings  below  that  the  ques- 
tion concerning  the  admissibility  of  the  psychiatrist's  testi- 
mony (hereafter  "the  Bindelglas  testimony")  was  "one  of 
relevancy  and  not  a  violation  of  the  Fifth,  Sixth  and 
Fourteenth  Amendments."  (Response  to  Petition  for  Writ 
of  Habeas  Corpus,  page  3).  Thus,  the  State  argued  that, 
because  the  testmiony  was  relevant,  it  mattered  not  that 
its  introduction  might  have  violated  Mr.  Schantz'  constitu- 
tional rights.  No  cases  were  cited  to  the  District  Court  by 
the  State,  nor  did  the  court  have  the  benefit  of  any  of  the 
arguments  and  theories  contained  in  the  State's  brief  before 
this  Court. 

Now,  for  the  first  time  in  this  litigation,  the  State  offers 
a  completely  new  argument,  and  abandons  its  earlier  posi- 
tion. It  now  contends  that  the  Bindelglas  testimony  was 
properly  admitted  and  that  the  District  Court  erred  in 
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KrnntinK   tin-    writ   of   hu)M>nii   rorp«n    for   lh<'    following 
I'liitonn: 

1.  Then'   w»«   no  (*oiii|iiilRion    ii|>on    Mi 
Hpcnk  to  Dr.  ItindflKl'iH; 

2.  The  cvidcnri'  Hoii^ht  by  Dr.  Binclplglan  wax  not 
tcHlitiionial  in  nature; 

3.  TIh'  evidonro  nniight  by  I)r,  HindolKlfui  wm  not 
incriininntinK  in  nntiin'; 

4.  Tli(>  privilege  ngainnt  Nolf-incrimination  dooA  not 
apply  where  a  defendant'ii  Hanity  has  be«n  placed 
in  iH8iie; 

5.  Tlie  confrontation  between  Dr.  Hinde|gla«  and  Mr. 
Schantz  whh  not  at  n  "critical  utage"  of  the  pro- 
ceed in  gH  ; 

('».  The  jirosecutor'n  commentH  ui>on  the  Bindelglas 
testimony  wnn  not  error  iMvanwe  it  applied  to  the 
sanity  issue  rather  than  the  guilt  issue;  and 

7.  If  it  was  error  to  admit  the  Hindelglas  testimony 
and  to  comment  thereon,  that  error  was  "harmless." 

Tn  i^resenting  this  new  arginuent  the  State  ignores  the 
well  settled  rule  of  a])|)ellate  i)roce<lure  that  there  can  be 
error  only  with  respect  to  matters  presented  to  the  trial 
court,  and  limited  to  tlie  contentions  made  to  it  as  the 
basis  for  requested  action.  Itiriiviplio  v.  United  States,  249 
F.2d  549  (.'ith  Cir.  IDriT).  Tn  Indiviglio  v.  United  SUUes, 
supra,  the  court  stated  the  rule  as  follows: 

"  'The  general  rule  ...  is  that  an  appellate  court  will 
consider  only  such  (juestions  as  were  raised  and  re- 
served in  the  lower  court.'  'It  is  well  settWl  that  the 
theory  u]>on  which  the  case  was  tried  in  the  court 
below  must  be  strictly  adhered  to  on  appeal  or  review. 
Under  this  rule  a  party  will  not  be  permitted,  in  the 
appellate  or  reviewing  court,  to  n.^sume  a  ]x>sition  in- 
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consistent  wtili  that  occupied  by  him  in  the  trial  court 
with  respect  to  the  grounds  or  theory  of  recovery  or 
relief  or  of  defense  or  opposition,  the  nature  or  suffi- 
ciency of  pleadings,  the  admissibility  or  sufficiency  of 
evidence,  or  the  burden  of  proof.' 

"  'The  general  rule  that  an  appellate  court  will  con- 
sider only  such  questions  as  were  raised  in  the  lower 
court,  and  the  rule  requiring  adherence  to  the  theory 
pursued  below,  operate  ordinarily  to  preclude  the  con- 
sideration, on  appeal  or  review,  of  grounds  of  defense 
or  of  opposition  not  asserted  and  relied  on  in  the 
trial  court.' "  249  F.2d  at  560. 

Having  failed  to  present  to  the  district  court  any  of  the 
arguments  or  theories  now  urged,  the  State  should  be  pre- 
cluded from  presenting  them  for  the  first  time  on  appeal. 
For  that  reason,  though  these  matters  will  be  considered 
below,  the  case  should  be  decided  on  the  basis  of  the  plead- 
ings and  arguments  presented  to  the  district  court. 

III.  The  Introduction  of  the  Bindelglas  Testimony  and  the  Prose- 
cutor's Comments  Thereon  Violated  Mr.  Schantz'  Right  to 
Due  Process  of  Law. 

A.     SCOPE  OF  THE  CONSTITUTIONAL  QUESTION. 

The  petitioner  has  not  urged,  and  does  not  urge  herein, 
that  a  state  cannot,  consistent  with  the  due  process  clause 
of  the  Constitution  of  the  United  States,  require  a  criminal 
defendant  to  submit  to  a  psychiatric  examination  in  a  case 
where  the  defendant's  sanity  has  been  placed  in  issue.  The 
question  is  not  raised  here.  Rather,  the  question  is  whether, 
under  the  circumstances  of  the  confrontation  between  Dr. 
Bindelglas  and  Mr.  Schantz,  and  in  the  absence  of  a  court 
order  or  any  other  authority  for  a  psychiatric  examination, 
it  was  fundamentally  luifair  to  allow  evidence  of  Mr. 
Schantz'  refusal  to  be  examined,  and  to  allow  comment 
upon  that  evidence  by  the  prosecutor. 
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■.    TNIUW. 

Tli«>  diH'  proc'i'HH  rlaiiHo  of  the  foiirl«M'nlh  nm^-ndincnt  to 
the  ('onntitiitinn  of  tlu*  United  Htnton  nnjiiiron  nion-  than 
tiolico  nnd  hforinK-  Mnonrif  v.  Ifolnluin,  IJfM  U.S.  103,  f»5 
S.  {'{.  :m),  7'»  \..  K<1.  7«M  (lf»3r)).  Thn  (Uw  pror«.»«  riauw 
"cmhodii'H  th«'  fiiixIniTD'ntal  concoptionii  of  jiwtipo  which 
li<>  at  the  hnNo  of  our  civil  and  political  inNtitiitiona.** 
^^onnrff  v.  Ilnlnhan,  supra,  294  U.S.  at  112,  .'i.'i  S.  Ct.  at  342. 
Tlio  Hropo  of  (liH-  procf'HM  lioH  lM'«'n  varioii»ly  fl«'fin«"<|  by 
tl»'  Supreme  Court,  l)ut,  generally,  it  ombo<lip«  tho  conropt 
of  "fair  play."  In  re  Oliver,  333  U.S.  257,  6H  S.  Ct.  499,  92 
ii.  K(l.  (iS'J  (194S);  In  in  v.  Dowd,  3(Ki  U.S.  717,  SI  S.  Ct. 
KJ-i;).  f)  L.  VA.  2(1  1:A  (19(11 ) ;  Dmnin  v.  Dees.  27S  F.  Supp. 
3r)4  (K.D.  I^.  HHiS).  As  stated  in  Irvin  v.  Dowd,  xupra, 
tho  due  process  clause  re<juirc«  "a  fair  trial  in  a  fair  tri- 
liunal."  And  in  In  re  Oliver,  supra,  the  re<|uirement  wa« 
Htnted : 

"It  is  'the  law  of  the  land'  that  no  man's  life,  liberty 
or  property  be  forfeited  as  a  ptmishment  until  there 
has  been  a  rlinrKe  fairly  ninde  and  fairly  tried  in  a 
I)iiblic  tribunnl."  333  U.S.  at  27H,  f>8  S.  Ct.  at  510. 

The  re(|uirement  was  perhaj^s  best  stated  in  Uradtf  r.  Mary- 
land, 373  U.S.  83,  S3  S.  Ct.  n!>4,  10  L.  Kd.  2d  215  (19fi3), 
when  the  court  stated  ".  .  .  our  system  of  administration 
of  justice  suffers  when  any  accused  is  treated  unfairly." 
373  U.S.  at  87,  83  S.  Ct.  at  1197. 

This  re<iuireinent  has  been  ni)i>lied  in  a  number  of  vary- 
ing situations.  In  Miller  r.  Pair,  380  U.S.  1,  87  S.  Ct.  785, 
17  L.  Ed.  2d  r.90  (1967),  the  Sui)reme  Court  condemned 
as  unfair  the  actions  of  a  Proserutinp  .\ttorney  who  led  a 
jury  to  believe  that  stains  on  clothing  were  blood,  when 
ho  knew  that  at  least  some  of  the  stains  has  been  caused 
by  paint.  The  court  held  that  the  fourteenth  amendment 
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protects  the  criminal  defendant  from  such  unfair  prosecu- 
tion tactics. 

Brady  v.  Maryland,  supra,  and  Ashley  v.  Texas,  319  F.2d 
80  (5th  Cir.  1963),  hold  that  the  siippression  of  relevant 
evidence  which  would  be  favorable  to  the  defendant  vio- 
lates the  due  process  requirement  of  fairness  irrespective 
of  the  prosecutor's  intent  in  withholding  the  information. 

In  Dennis  v.  Dees,  supra,  the  court  held  that  it  was  un- 
fair, and  thus  a  violation  of  the  fourteenth  amendment, 
to  require  a  defendant  to  wear  jDrison  garb  during  his 
trial.  See  also  Giles  v.  Maryland,  386  U.S.  66,  87  S.  Ct. 
793,  17  L.  Ed.  2d  737  (1967)  and  Williamson  v.  United 
States,  311  F.2d  441  (5th  Cir.  1962). 

C.     THE  CIRCUMSTANCES  OF  THE  REFUSAL. 

It  is  undisputed  that  Dr.  Bindelglas  was  unknown  to  Mr. 
Schantz.  Though  he  was  hired  by  the  County  Attorney's 
Office,  and  was  no  doubt  an  agent  of  the  County  Attorney's 
Office  at  the  time  of  the  confrontation,  there  was  no  court 
order  or  other  authority  for  him  to  conduct  the  examination, 
nor  any  which  required  Mr.  Schantz  to  submit  to  it.  No  one 
told  Mr.  Schantz  that  Dr.  Bindelglas  was  coming  nor  that 
he  would  be  required  to  submit  to  an  examination.  Though 
the  prosecutor  was  well  aware  that  Mr.  Schantz  was  repre- 
sented by  counsel,  that  counsel  was  not  informed  of  Dr. 
Bindelglas'  impending  visit. 

Mr.  Schantz  refused  to  talk  to  Dr.  Bindelglas.  The  record 
does  not  reflect  why  he  refused  to  talk  to  him.  He  may  have 
refused,  as  do  many  people,  to  talk  to  anyone  whom  he  did 
not  know.  He  may  have  been  told  not  to  talk  to  anyone 
about  the  case,  or  he  may  have  felt  that  his  attorney  would 
not  want  him  to  talk  to  anyone  about  the  case.  He  may  have 
felt  that,  if  an  examination  was  to  occur,  it  shoxild  be  con- 
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tliK-.tcd  un(l«-r  |irn|H>r  ('irciiiimtanrt'N  and  not  at  his  hoiiM 
witlioiil  prior  n«»lico  to  oitluT  him  or  hiii  roiiniwl. 

Nothing  in  tho  rf-rord  n'fl«Ttii  that  Mr.  Schantjt  wsji  in- 
foriiu'd  of  any  of  hix  rightn  or  dntii'H  conrominir  tht;  pro- 
l»(»N('<l  pHychiatrir  oxniiiinntion,  cithor  by  Dr.  I'  by 

n'i»rcH('ntutivt'8  of  tin*  wtntf,  or  by  hiM  own  mill  'ad 

li)<  was  caught  alone,  without  prop(>r  advice  and  under 
iiiitiHiial  rircuniHtancoH  to  dnridp  rorroctly  all  of  thp  l<>ga] 
ruiniricafionH  of  hiH  net-  a  drriHion  to  which  tho  Stato  now 
(l(«vot<«H  4H  pagcH  of  briof.  Mr.  Srhanlz  rhowo  tho  only  method 
then  availnble  to  him  to  protJTt  bin  rightM — the  only  method 
renHonably  to  be  expected — he  choRc  to  remain  nilent. 

There  in  little  dmibt  that  the  proMernfor  exiH»cted  him  to 
remain  silent-  to  refuse  to  be  examined.  The  prosoctitor 
sent  Dr.  Rindelglas  to  Mr.  Schantz*  home  under  cinram- 
stances  which  were  enlnilated.  not  to  obtain  a  psychiatric 
exaniinntion,  but  to  obtain  what  was  in  fart  obtained,  an 
imconsidered  and  unadvised  refusal  by  Mr.  Schantz.  To 
allow  the  state  to  iise  this  evidence— clearly  ex|»ected,  and 
l)rocured  through  the  act  of  the  prosecutor — violates  the 
fundnmentnl  fnirnes.s  requirement  of  the  fourteenth  amend- 
ment's dtie  jiroce8s  of  law  provision. 

Perhaps  the  case  most  nearly  parallel  to  the  one  at  bar 
is  Unmrirh  r.  Failif,  3Sfi  F.2d  300  (4th  Cir.  19(77).  In  that 
case  the  Fourth  Circuit  Court  of  A])|>eals  held  that  the 
prosecution's  use  of  evidence  which  was  misleading,  though 
tnie,  violated  the  principles  of  the  fourteenth  amendment 
requiring  fair  piny.  The  same  issue  is  squarely  l>efore  this 
Cotirt.  Tn  this  cn.se  the  ])rosecutor  ]iut  before  the  jur>"  evi- 
dence of  Mr.  Schnntz'  refu.snl  to  submit  to  the  requested 
oxnminntion,  and  nrgued  that  this  evidence  showed  that  his 
defense  of  insanity  was  made  in  bad  faith.  This  evidence 
was  clearly  mislendinp.  The  jury  could  only  s|>erulate  as  to 
Mr.  Schantz'  reason  for  refusing;  and  the  conclusion  that 
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his  defense  was  made  in  bad  faith  was  certainly  no  more 
called  for  than  any  other  conclusion.  In  addition,  it  was 
whoUy  unfair  to  argue  that  his  refusal  was  predicated  upon 
a  fear  that  he  would  be  found  sane  if  examined,  when  the 
prosecutor  had  timed  the  request  so  that  he  would  certainly 
refuse.  It  is  difficult  to  conceive  a  more  unfair  tactic  or  one 
which  was  more  likely  to  mislead  the  jury. 

The  State  has  admitted  that  the  probative  value  of  this 
evidence  was  very  slight.  (See  Appellant's  Opening  Brief, 
pp.  30  and  43).  It  is,  thus,  all  the  more  clear  that  the  intro- 
duction of  this  evidence  and  the  prosecution's  argument 
based  thereon  was  unfair.  The  use  of  this  admittedly  weak 
evidence,  procured  by  the  deliberate  act  of  the  prosecutor, 
as  a  basis  for  arguing  that  the  defense  of  insanity  was  not 
made  in  good  faith,  clearly  violated  Mr.  Schantz'  right  to  a 
fair  trial  in  a  fair  tribunal  guaranteed  by  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States,  and 
requires  a  new  trial. 

IV.  The  Introduction  of  the  Bindelglas  Testimony  and  the  Prose- 
cutor's Comments  Thereon  Violated  Mr.  Schantz'  Privilege 
Against  Self-incrimination. 

A.     SCOPE  OF  THE  CONSTITUTIONAL  QUESTION. 

The  question  before  this  Court  is  whether  Mr.  Schantz' 
privilege  against  self-incrimination  was  violated  by  the 
admission  of  testimony  and  comment  thereon  which  was 
the  product  of  Dr.  Bindelglas'  unannounced  confrontation 
with  Mr.  Schantz  while  he  was  alone  at  his  home.  It  must  be 
stressed  that  the  following  issues  are  not  before  this  Court : 
whether  an  accused  can  be  forced  to  submit  to  a  court 
ordered  psychiatric  examination;  whether  the  accused  has 
a  right  to  counsel  during  a  psychiatric  examination  which 
has  been  ordered  by  a  court ;  and  whether  a  prosecutor  has 
a  right  to  comment  on  a  defendant's  refusal  to  obey  a  court 
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ordrr  r<>(|iiiring  donifl  tyiH<  of  (•xainination  or  nontentimonial 
act. 

Th(!  prinriplfH  to  \u>.  applied  to  thin  cane  tnimt  be  focused 
on  n  (Icfnndant'H  riKhtH  at  the  tittic  a  refiurM  for  a  pnychiatric 
••xnininntion  Ih  mmlf  rntlior  than  nt  the  tim»'  an  arttial 
cxniiiinfttion  Ih  pi'rfoniu'd.  Th«'  Stato  nover  had  any  anthor- 
ity  to  rc(|iiirc  Mr.  Schantx  to  Hiihinit  to  an  oxamination.  No 
•'xaininntinn  wnH  pvor  ffivcn.  Tho  proHonro  or  nbiM»nre  of 
rinlifs  iiifidont  to  hiicIi  an  examination  nro  hard  fpientionii 
which  may  well  ronio  before  a  future  court.  They  are  not 
at  iHHiic  in  thin  ea«p. 

1.     THI  tVIDINCI. 
1 .      Th*  9«Mral  law. 

Th(>  fiftli  nmendniont  hn«  long  l)een  recognize<l  an  pro- 
teeting  citizenH    from   two  distinct    governmental   abtinen. 
States  may  not  jilaee  a  defendant  in  a  jtosition  where  he 
liaH  no  alternative  but  to  give  the  state  testimonial  evidence 
which  may  be  iised  against  him.  Mallnif  r.  Ilngan,  378  U.S. 
1,  84  S.  Ct.  1489,  12  li.  Ed.  2d  fir>3  (IPW),  Boi/d  v.  UnUfd 
Statrs,  llfi  U.S.  fiin.  n  S.  ct.  .VJ4.  20  I..  Tvl.  74fi  (18W). 
"The  jirivilcge  ngn'ust  self-incriminntion.  .Hnfegiiarding 
a  cnnijilex  of  significant  values.  re]>resents  a  broad  ex- 
cejition   to  governmental   power  to  compel  the  testi- 
mony of  the  citizenry.  The  privilege  can  be  claimed 
in  any  proceeding,  be  it  criminal  or  civil,  administra- 
tive or  judicial,  invest ifjntnrti  or  adjudicator^',  .  .   . 
(citations  omitted)  and  it  protects  any  disclosure  which 
the  witness  uuiy  reasonably  apprehend  could  be  used 
in  a  criminal  prosecution  or  which  coiild  lead  to  other 
evidence  that  might  be  so  u.sed."  Murphu  r.  Wnierfrnnt 
Comm'r,  378  U.S.  fvj,  !H.  84  S.  Ct.  15i»4.  U^ll,  12  L.  Kd. 
2d    at    078    (1904)     (White    concurring)    (Emphasis 
added). 
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To  make  this  privilege  meaningful,  the  court  has  read  an 
additional  or  corollary  protection  into  the  content  of  the 
fifth  amendment.  That  is  that  a  person  cannot  be  penalized 
in  court  for  invoking  its  protection.  See,  e.g.,  Oriffin  v.  Cali- 
fornia, 380  U.S.  609,  85  S.  Ct.  1229, 14  L.  Ed.  2d  106  (1965). 
Cf.,  Konigsherg  v.  State  Bar,  353  U.S.  252,  77  S.  Ct.  722, 
1  L.Ed.  2d  810  (1957): 

"The  privilege  against  self-incrimination  would  be  re- 
duced to  a  hollow  mockery  if  its  exercise  could  be 
taken  as  equivalent  either  to  a  confession  of  guilt  or 
a  conclusive  presumption  of  perjury.  As  we  pointed  out 
in  Vllmann,  a  witness  may  have  a  reasonable  fear  of 
prosecution  and  yet  be  innocent  of  any  wrongdoing. 
The  privilege  serves  to  protect  the  innocent  who  other- 
wise might  be  ensnared  by  ambiguous  circumstances." 
Slochower  v.  Bd.  of  Educ,  350  U.S.  551,  557-58,  76  S. 
Ct.  637,  641, 100  L.  Ed.  692  (1956). 

This  corollary  rule  protects  a  defendant  from  being  pe- 
nalized in  court  in  any  way  for  invoking  the  protection  of 
the  fifth  amendment.  Any  action  by  the  prosecution  which 
"cuts  down  on  the  privilege  by  making  its  assertion  costly" 
is  unconstitutional.  Griffin  v.  California,  supra,  380  U.S.  at 
614,  85  S.  Ct.  at  1233.  And  in  determining  \yhether  any 
penalty  is  to  be  allowed,  a  court  must  be  certain  that  the 
defendant  could  not  possibly  be  exercising  his  fifth  amend- 
ment rights  before  it  jiermits  the  prosecutor  to  penalize  him 
in  any  way  for  his  actions.  In  Hoffman  v.  United  States, 
341  U.S.  479,  71  S.  Ct.  814,  95  L.  Ed.  946  (1951),  the  Court, 
in  dealing  with  a  refusal  to  answer  in-court  questions,  held 
that  it  must  be  "perfectly  clear  from  a  careful  consideration 
of  all  the  circumstances  in  the  case,  .  .  .  that  the  answers 
cannot  possibly  have  such  tendency  to  incriminate."  Hoff- 
man V.  United  States,  supra,  341  U.S.  at  488,  71  S.  Ct.  at 
819. 
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TIhtc  ix  no  rt-nHon  why  tho  bunhii  nhoald  ho  nny  differ- 
ent for  out-of-court  confrontntionH.  Th«>  ]h>  for 

nbuHc  ure  tuwh  tfti'iiU'r  an«l  thf  proterlion>i  ...ildy 

nviiilnhlo  to  tlin  (ic>f<>n«innt  aro  nuirh  more  limitiHl.  The  only 
thinjf  h«'  can  nnfcly  do  in  n'fiiH*'  t'>  ■    in- 

voHliKnlor.K  until  In-  Ifarnx  wluif  nl'  iblr 

to  liiiii. 

Under  (inif  standnrd  oi  |ir<M>i  .lomjiii  rviuiniz  rightjt 
agniuHt  Holf-incriiuinntion  wen*  violated  by  the  cvidenro  and 
conimont  on  biH  rofunal  to  allow  Dr.  ftindol^laH  to  examine 
bi?n.  TIk"  only  way  ho  could  jirotoct  hiniflolf  wa«  to  refnae 
tlio  examination.  Hy  allowing  evidence  of  that  reftmal  and 
conunent  on  it,  the  court  nmde  Mr.  Schanfz'  ansertion  of  hi» 
rights  "costly"  in  violation  of  the  Constitution  of  the  United 
States. 

2.      Applkorleii  to  »!••  ■Ud«l9las  >««llino«r. 

a.       Mr.    Schanfi'    rvfwtol   wai   riw   prerfact   of   c«Mpal(l««   Ml4«r  IW  cir- 
cumitaKC*!  which  (ocvd  him. 

The  State  argiios  that  the  fifth  amendment  doesn't  apply 
to  this  case  because  "there  was  no  comptilsion."  Ap|»elIantV 
Opening  Brief  at  S.  Whether  or  not  Mr.  Schantz'  refusal 
was  the  product  of  compulsion  has  nothing  to  do  with 
whether  or  not  the  State  used  his  refusal  in  a  manner  bo 
as  to  ])enalize  him  for  exercising  his  privilege  against  self- 
incrimination.  However,  the  ai>pellant's  refusal  in  this  case 
wns  the  i)roduct  of  compusion  becau-^e  he  wa.s  faced  with  an 
impossible  choice.  I'nder  the  State's  theory  of  thi.s  ca.««e  it 
could  not  lose.  Tf  Mr.  Schantz  submitted,  the  State  might 
have  obtained  testimonial  evidence  which  could  be  used  to 
secure  his  conviction  (see  infra).  Tf  he  refused  to  submit, 
it  could  use  that  refusal  against  him. 
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b.      Mr.  Schantz  was  protecting  his  privilege  against  seif-ineriminotien  In 
refusing  tlie  examination. 

At  the  time  Mr.  Schantz  was  confronted  by  the  State 
psychiatrist,  the  test  in  Arizona  for  the  admissibility  of 
confessions  or  incriminatory  statements  was  "voluntari- 
ness." State  V.  Izzo,  94  Ariz.  226,  383  P.2d  116  (1963).  Had 
Mr.  Schantz  not  refused  the  examination,  any  statements 
he  made  to  Dr.  Bindelglas  would  have  been  admissible 
against  him,  not  only  on  the  issue  of  insanity,  but  also  on 
the  twin  issues  of  whether  or  not  he  committed  the  act  in 
question,  and  what  his  intent  was  at  that  time.  See  generally 
2  Underhill,  Criminal  Evidence,  Sec.  281,  286  (5th  ed. 
1956). 

In  State  v.  Johnson,  69  Ariz.  203,  211  P.2d  469  (1949),  the 
Arizona  Supreme  Court  allowed  a  newspaper  reporter  to 
testify  about  a  confession,  voluntarily  made  in  his  presence, 
which  contained  statements  relative  both  to  whether  the 
defendant  conunitted  a  murder,  and  to  what  his  intent  was 
at  the  time.  See  also  State  v.  Bomo,  66  Ariz.  174,  185  P.2d 
757  (1947),  and  State  v.  Weis,  92  Ariz.  254,  375  P.2d  735 
(1962)  (both  alloAving  testimony  of  state  agents  as  to  in- 
culpatory admissions  as  well  as  confessions  made  volun- 
tarily to  them).  At  least  two  jurisdictions  allow  psychiatrists 
to  reveal  voluntary  incriminating  statements  made  by  de- 
fendants during  interviews  even  when  conducted  under  court 
order.  Hall  v.  State,  210  Ark.  180,  189  S.W.2d  917,  921-22 
(1945).  People  v.  Ditson,  57  Cal.  2d  415,  369  P.2d  714,  20 
Cal.  Rptr.  165  (1962),  People  v.  Combes,  50  Cal.  2d  135, 
363  P.2d  4, 14  Cal.  Rptr.  4  (1961).  In  each  of  the  eases  cited 
above  the  jury  was  allowed  to  consider  the  statements  not 
only  for  the  purpose  of  determining  sanity,  but  also  for 
adjudging  the  guilt  of  the  defendant. 

The  State  contends  that  there  is  no  privilege  in  most  of 
the  states  to  refuse  to  submit  to  a  mental  examination.  Ap- 
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[nllMrit'H  OponinK  liriof  nf  1!>.  DinrcKnniinK  for  thn  momrnt 
tlu'  cnirinl  <liHfirictif)n  tlinl  hII  tliom-  ram-n  involvi-^l  a  rourt 
ordon'd  rxaiiiiiiution,  exactly  nwh  a  (trivilcKo  clo«;ti  ex'tnt  in 
Arizona.  Steward  v.  Superior  Court,  !»4  Ariz.  279,  383  P.2d 
l!H  ( l!M)U).  On  till'  very  «l«y  tlii"  Hlnfe  |i»ychintri«t  ii|»iK'«rpH 
at  Mr.  Sclianl/,'  door,  the  Coiinly  Allorm-y  witlulrew  a 
motion  nKitioHtin^  the  (V)urt  to  allow  two  Htatc  apfiointcd 
liHycliiatriHtH  to  <>xaniin«>  him. 

Tin'  Stale  ImplieH  that  the  only  way  Mr.  Srhaniz  could 
ol)tain  the  proteetion  of  tlie  |iriviIe>(o  waH  to  oKreo  to  the 
general  in(|iiiry  aH  to  an  examination  and  then  refiiNC  to  g\\c 
inrrimlnatinf^  answerH.  Tn  the  firnt  place  mich  a  procedure 
is  not  the  law,  <'ven  when  the  examination  in  court  ordered. 
rntirh  r.  District  Court,  in.'J  Colo.  1(»,  :{H4  IM.M  L'JW  (I'M^l), 
People  V.  Combes,  supra,  (pioting  with  approval  People  v. 
SIroitff.  114  Cal.  App.  .VJU.  .^OO  V.  S4  (n»31).» 

Even  if  thi.s  were  the  law,  to  arjfiie  that  a  defendant, 
suddenly  confronted  witli  a  re«|ne8t  for  an  examination  out- 
side of  the  pre8ence  of  his  ottorneys,  should  he  able  to  draw 
such  fine  distinctions  in  order  to  protect  his  rights  is  devoid 
of  !(>jjal  reality.  The  test  in  such  a  situation  is  whether  the 
defendant  couM  rvnsnuahlfi  npprrhrud  that  a  faihire  to 
assert  his  imvile^e  mif^ht  allow  the  state  to  obtain  or  dis- 
cover evidence  which  could  be  used  against  him.  S«'e  Appli- 
cation of  Gault.  :?S7  U.S.  1,  47-4S.  S7  S.  Ct.  14LN.  14.'>4.  18 
\j.  Ed.  2d  5'J7  (1I)()7).  The  basic  tool  of  a  psychiatrist  exam- 
ination for  the  determination  of  temporary  insanity  is,  of 
necessity,  a  personal  interview.  See  UoUcrson  r.  United 
States,  343  F.2d  269,  274  (D.C.  Cir.  IIXU).  Danforth,  Death- 


•"|Nl«)thing  in  the  section  ronn>cls  him  to  submit  to  tho  examina- 
tion. If  ho  docs  so  the  notion  i.s  i>ur«My  vohuitnry.  to  a.<«icrt  his 
const  it  utio!\nl  rijrlits  nil  thnt  is  ro<|uiroil  is  for  him  to  stand  mute, 
nnd  possibly,  nlso,  to  rofnso  to  jiormit  tlio  ox.imination.  whon  tho 
appointed  export  undertakes  to  pn>oecd.  .  .  ."'  114  Cal.  App.  at 
530.  300  P.  at  86. 
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knell  for  Pre-trial  Mental  Examination?  Privilege  Against 
Self-incrimination,  19  Kutgers  L.  Rev.  489,  495  (1965),  and 
the  authorities  cited  therein.  When  the  psychiatrist  identi- 
fied himself  as  an  agent  of  the  State  and  asked  Mr.  Schantz 
to  submit  to  a  psychiatric  examination,  Schantz  could  only 
understand  that  the  State  wanted  him  to  undergo  some 
kind  of  interview.  To  hold  that  he  has  no  constitutional 
right  to  refuse  under  these  circumstances  would  undercut 
the  protection  the  fifth  amendment  was  intended  to  provide. 

e.      Schmerber  does  not  apply  to  this  case. 

The  State  attempts  to  place  this  case  under  Schmerher 
V.  California,  384  U.S.  757,  86  S.  Ct.  1826,  16  L.  Ed.  2d  908 
(1966),  and  other  cases  holding  that  an  examination  of  a 
defendant's  person  does  not  violate  his  rights  under  the 
fifth  amendment.  However  subject  to  dispute  such  a  propo- 
sition might  be,  it  has  nothing  to  do  with  this  case.  The 
defendant  was  not  examined;  he  was  asked  if  he  would 
submit  to  an  examination.  His  testimonial  refusal  was 
entered  in  evidence  against  him.  The  results  of  a  test  on  his 
person  were  not  used  in  any  way.  Wliat  the  State  used  was 
his  refusal  to  submit  to  an  interrogation  by  a  psychiatrist 
working  for  the  State.  No  court  had  ordered  him  to  talk  to 
the  psychiatrist,  and  it  is  undisputed  that  he  had  a  perfect 
right  not  to  talk  to  him,  just  as  he  had  a  right  not  to  talk 
to  any  other  state  investigator.  In  Schmerher  the  Court 
clearly  defined  the  distinction. 

"The  distinction  which  has  emerged,  often  expressed  in 
different  ways,  is  that  the  privilege  is  a  bar  against 
compelling  'communications'  or  'testimony,'  but  that 
the  source  of  'real  or  physical  evidence'  does  not  vio- 
late it."  Schmerher  v.  California,  384  U.S.  at  764,  86 
S.  Ct.  at  1832. 
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Tlin  Court  hcM: 

"Sinn-  tlif  hlooil  t«'Ml  i'vi«l«'n»'«',  ullhoiiKh  nn  inrriiiiinat- 
inK  prodin't  of  coiniMilHiori.  win*  fn'ith«T  iH>tition«'r'ii 
toHtiniony  nor  «'vi«l«'nri'  n-lntinK  to  nonn'  rommunica' 
tivi>  Ri't  or  writing  !>>'  tlx*  |H*tition<*r,  it  wai*  not  inafi- 
iiiiHHildo  on  priviN'j^c*)  ffroumln."  .'IS4  U.S.  at  7G5,  86 
S.  Ct.  nf   is:!.'}. 

MccniiHc  Mr.   SrIiniitz'H   n't'iixal   hv/s  "i  -ti- 

iiiony"  and  m«.s  "cvidcnn'  rolnting  to  noin  rve 

act"  tlio  cnHf'H  citi'fl  by  the  Stntf-  an  wi'll  an  Vnitrd  Stairg  v. 
Alhrir,ht,  :iHH  F.LM  7If>  (4th  Cir.  l!>r,H),  holding  that  the 
fifth  ani(>n(hm>nt  «lofH  not  jirotwt  a  <h'f«'ndant  from  a  court 
nrdrrvd  incntnl  ('xniiiinntion  d<'«i>fn«'<I  to  rovoal  nonrom- 
nuinicative  tcHtiiuony  about  i\w  atructiire  of  the  dofondant's 
mind,  do  not  apply.  The  evidenoo  and  commontu  which 
Hpawncd  tins  appeal  do  not  >fo  to  thr  Htnirtiiro  or  "a|)iK»ar- 
nnn'"  of  Mr.  Srhantz'n  mind.  They  go  Htrnight  to  a  com- 
munication made  by  .Mr.  Schantz  in  the  exercise  of  his 
con.><titutinnal  right.'*. 

C     ADMISSIIILITY  OF  EVIDENCE  OF  REFUSAL 
1.      Wh«r«  thar*  Is  a  ceiutltational  right  to  rafsM. 

Mallnif  V.  Hofjan,  supra,  lield  that  the  privilege  against 
polf-inorimination  was  one  of  the  fnntiamental  right?  guar- 
anteed to  ail  persons  under  tlie  ron.stitntion,  it  al.oo  held 
that  the  privilege  includes  (1)  both  the  right  to  choose  to 
remain  silent,  and  (2)  the  right  to  "sufTer  no  penalty"  for 
that  8ilentM>.  MaHnif  r.  Hofjan,  .supra.  37S  T.S.  at  Si.  S4  S.  Ct. 
at  145)3.  Oriffin  v.  California,  supra,  applied  the  second 
phase  of  the  privilege  against  self-incrimination  holding 
that  comment,  by  .judge  or  jiroseeutor,  upon  the  defendant's 
failure  to  testify  violated  the  privilege.  There,  the  court 
used  broad  language  which  made  it  crystal  clear  that  any 
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penalty  imposed  by  courts  for  exercising  a  constitutional 
privilege  is  unconstitutional,  because  "it  cuts  down  on  the 
privilege  by  making  its  assertion  costly."  Griffin  v.  Cali- 
fornia, supra,  380  U.S.  at  614,  85  S.  Ct.  at  1233. 

The  State  makes  no  attempt  to  deny  that  Mr.  Schantz' 
refusal  to  submit  to  a  mental  examination  was  made 
"costly"  by  the  introduction  of  the  refusal  into  evidence. 
The  State  instead  contends  that  the  refusal  penalized  him 
only  on  the  issue  of  sanity  rather  than  guilt.  (Brief  of 
Appellant  at  22.)  The  argument,  although  having  at  first 
blush  some  appeal,  is  unsound.  The  framers  of  the  Consti- 
tution did  not  intend  for  the  protection  of  the  fifth  amend- 
ment to  depend  upon  what  kind  of  penalty  a  prosecutor 
could  devise  for  a  defendant  invoking  the  privilege. 

United  States  v.  Kemp,  13  U.S.C.M.A.  89,  32  C.M.E.  89 
(1962),  is  directly  on  point.  There  the  highest  military  court 
of  appeals  had  the  following  facts  before  them: 

A  murder  defendant  refused  to  speak  of  the  offense 
charged  against  him  during  an  examination  by  a  psychi- 
atric board.  As  a  result  in  its  report  the  board  stated  that 
it  was  unable  to  determine  whether  the  accused  was  capable 
of  forming  the  intent  necessary  for  the  crime.  Of  course  the 
report  was  never  in  evidence  at  the  court-martial,  but  the 
prosecution  called  a  member  of  that  board  to  testify  that 
the  accused  was  not  psychotic,  that  he  could  distinguish 
right  from  wrong  and  that  he  was  capable  of  adliering  to 
the  right. 

Then  the  defense,  on  cross-examination,  brought  out  the 
fact  that  the  witness  had  been  a  member  of  the  board  which 
was  unable  to  form  an  opinion  as  to  the  accused's  intent, 
thereby  leaving  the  erroneous  impression  that  since  the 
time  the  board  had  examined  the  accused  the  prosecution's 
psychiatrist  had  reversed,  or  at  least  altered,  his  diagnosis. 
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On  rt'-din'ct  the  proHcnilion  hroiiKht  out  U-nllmony  which 
(•xplniiKHl  fhc  honnl'M  iniihility  tf>  n-nrh  n  ronrlunion. 

"A.  AffiT  tlir-  pntM-nl'M  riKhU  wen-  nx|>lain<Hi  to 
liitn  nn<l«'r  th«'  TCM.!,  lu'  c'h»M)iM»  fnic]  not  to  fip<>ak 
ahoiit  the  nfT<>n»<'  ilwlf  nt  Uw  Honrd  IVocpwiinifii.*' 
.'{2  C.M.K.  nt  !»7. 

In  Hpitc*  of  th<>  piirpoHf*  of  tlir>  tentimony,  the  court  held 
it  lo  he  violntivc  of  the  drfj-ndnnt'H  righttt  aKainiit  wlf- 
incriininntion,  ((noting  with  n|iproval  Jiiiitipc  Black's  con- 
curring opinion  in  Grunruald  v.  United  States,  353  U.S. 
421,  77  S.  Ct.  !»(!.'{,  1  L.  Kd.  2d  f>31  (l!)r)7) : 

"T  cnn  (liink  of  no  Hpivinl  rirciniixtanco  that  would 
juHtify  UH<'  of  a  rnnNtitutionnl  privijrgo  to  discrodit  or 
convict  n  person  who  nssfrts  it.  The  value  of  conxtitu- 
tionnl  privileges  is  largely  destroyed  if  perw)nii  can  be 
penalized  for  relying  on  them.  It  seetnfl  peculiarly 
incongrons  and  indefensible  for  potirts  ...  to  draw 
inferences  of  lack  of  hnnrsttf  from  invocation  of  a 
l»rivilege  deemed  worthy  of  enshrinement  in  the  Con- 
stitution." .^f).'?  U.S.  at  J)2.')-2G.  77  S.  Ct.  at  IN4-8.') 
(eini>hnsis  a<Med). 

This  languag«-  is  imrticularly  apropos  to  the  case  at  bar. 
The  jjrosecution's  admitted  use  of  Mr.  Schauta'  refusal 
to  be  examined  was  to  show  that  "this  is  not  a  gowl  faith 
defense  of  insanity." 

Farjundrs  v.  United  States,  34()  F.2d  T.T.T  (1st  Cir.  1965). 
also  recognizes  that  any  testimony  which  pcnali»>s  the 
defendant  for  exercising  his  privilege  against  self-incrim- 
ination is  unconstitutional — regardless  of  whether  it  indi- 
cates giiilt  and  regardless  of  whether  it  would  he  otherwise 
relevant  to  the  questions  at  issue.  In  Fagundcs,  the  defend- 
ant took  the  stand  to  assert  his  innocence  and  advance  an 
alibi  defen.'^e.  (^n  cro.^.s  oxnniination  the  prosecution  brought 
forth  the  fact  that  upon  his  arrest  he  said  nothing  to  the 
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police  about  an  alibi  and  asked  for  a  lawyer.  This  was  done 
not  to  show  evidence  of  guilt  but  was  done  to  suggest  that 
his  assertion  of  an  alibi  was  an  afterthought.  The  First 
Circuit  reversed,  stating: 

"["W]e  think  it  reversible  error  to  permit  a  jury  to 
draw  any  inference  adverse  to  one  accused  of  crime 
from  his  reliance  upon  his  constitutional  right  to 
silence  and  to  the  advice  of  counsel.  The  right  to  silence 
on  arrest  is  akin  to  the  right  to  decline  to  take  the 
witness  stand  in  one's  own  defense."  340  F.2d  at  677. 
(Emphasis  added). 

Cf.,  Miranda  v.  Arizona,  384  U.S.  436,  86  S.  Ct.  1602,  16 
L.  Ed.  2d  694  (1966),  Ivey  v.  United  States,  344  F.2d  770 
(5th  Cir.  1965),  Helton  v.  United  States,  221  F.2d  338, 
341-42  (5th  Cir.  1955),  and  United  States  v.  LoBiondo,  135 
F.2d  130,  131  (2d  Cir.  1943). 

2.      Refusal  in  the  absence  of  a  constitutional  privilege. 

WhUe  it  is  again  respectfully  submitted  that  the  peti- 
tioner had  a  constitutional  right  not  to  submit  to  the  exam- 
ination, the  existence  of  a  constitutional  right  is  not  con- 
trolling. The  State  may  not  introduce  evidence  of  a 
defendant's  refusal  to  submit  to  examination,  and  the 
prosecutor  may  not  comment  thereon,  whether  or  not  there 
is  a  constitutional  right  to  refuse. 

Schmerber  v.  California,  supra,  held  that  a  person  had 
no  constitutional  right  to  refuse  to  submit  to  a  blood-alcohol 
test.  In  a  footnote  the  court  recognized  that  this  holding 
would  raise  the  question  of  whether  a  person's  refusal  to 
take  a  test  which  he  had  no  constitutional  right  to  refuse 
would  be  admissible.  The  court  stated: 

"If  it  wishes  to  compel  persons  to  submit  to  such 
attempts  to  discover  evidence,  the  State  may  have  to 
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Uirrff(}  tlic  iirlvnntnK*'  of  nny  tfmUmnmirtl  pmdnrta  of 
iMlriiiniHtf-rin^    tin-    ti-Kl   -|>'  ill 

witliin  th«'  |)rivil«'K«'  ...  (I  •'<• 

introduction  of  .  .  .  (••vi«l«'nri«  iil  hin  a 

Itn-ntlinlywr)   luul  n  coinini-nl  by  tl  in 

cloHinK  nr^iniii-nt  u|>on  liin  rcfuMil  in  ground  for 
n'VcrHnI  untlor  (Iriflin  v.  Stnti'  of  Cnlifomin,  .  .  .  (HUi- 
tion  oinift«'«l).  \V««  think  k*'*"'™!  Fifth  Amondmi^t 
prinriplcH,  rnth«T  thnn  th«'  |»nrtinilnr  holding  of 
driffin,  would  Im*  npplirnhli'  in  Uwh*'  rirninmlnnr«»ji,  tuH> 
MiriMuln  v.  Arizonn.  .'{H4  U.S.  nt  j.iiKf  4<W,  n.  37,  86 
S.  Ct.  nt  I(i24."  Srhmrrlnr  r.  CfUifornia.  384  U.S.  at 
TCf),  n.  f),  m  S.  CI.  nt  IS33,  n.  ?». 

The  ronrt  wont  on  to  liold  Hint  tlio  |M«titioni'r  wniv««d  this 
pnrticulnr  Krotind  by  I'niling  to  obji-rf  lo  lln-  |iro«.<-iMitor*H 
ipit'Htions  and  stntoniontR. 

TIh'  iiott*  in  Miranda  which  lh»'  Court  cited  Htnto}*  in  pnrt: 
"In  ncconi  with  our  docinion  tmlny,  it  in  iiniK'nnip^iblp 
to  pcnnlizc  nn  individiml  for  oxcrciflinn  hij«  Fifth 
Amcndiiicnt  priviioRi'  wlicn  ho  i»  iindor  jKiliro  cus- 
todial interrogation.  The  proswution  may  not.  there- 
fore, use  at  trial  the  fact  that  he  stood  mute  or  claimed 
hi«  privilege  in  the  fnee  of  necu.Hation."  Miranda  v. 
Arizona,  supra.  :?S4  U.S.  nt  4r.S,  n.  37,  ST,  S.  Ct  at 
1025,11.37. 

Thus  the  court  hn.s  succinctly  indicated  that  the  privilege 
ngaiu.st  self-incriniiuntion  apjilies  to  the  introduction  of  a 
person's  refusal  to  submit  to  state  examination  even  though 
he  hos  no  constitutionol  right  to  refuse  the  particiilar  ex- 
niuination  in  ((uestion.  So  long  as  he  had  a  right  to  refuse^ 
(•onstitutionnl  or  not.  his  refusal  cannot  be  cntennl  in  evi- 
dence against  him. 

The  i)rinciple  is  illustrated  by  (  itii  of  Wrsttrnlic  v. 
Cutiuitiflham,  V2  Ohio  Ap]).  2d  34,  230  N.K.2d  671  (1967). 
Tiiere  the  prosecution  introduced  evidence  that  the  defend- 
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ant,  charged  with  driving  while  intoxicated,  refused  to 
submit  to  a  blood-alcohol  test.  At  that  time  in  Ohio  the 
defendant  had  no  legal  obligation  to  submit  to  such  a  test, 
just  as  Mr.  Schantz  in  this  case  was  under  no  legal  obliga- 
tion to  submit  to  the  psychiatric  examination.  The  court 
held  that  Griffin  v.  California,  supra,  and  Malloy  v.  Hogan, 
supra,  prevented  the  prosecution's  use  of  the  refusal  and 
that  the  introduction  of  the  testimony  constituted  reversible 
error.  The  court  based  its  opinion  on  the  language  in 
Schmerher  set  out  above.  The  court  went  on  to  apply  the 
"general  fifth  amendment  principles"  required  in  Schmer- 
her, and  found  that  the  admission  of  evidence  to  show  the 
refusal  by  the  defendant  to  take  the  tests  was  a  violation 
of  his  fifth  amendment  rights. 

The  same  resiilt  was  reached  by  the  court  in  Gay  v.  City 
of  Orlando,  202  So.  2d  896  (Fla.  App.  1967),  cert,  denied, 

U.S ,  88  St.  Ct.  1052, L.  Ed.  2d (1968). 

The  Florida  court  held  that  it  was  error  to  admit  evidence 
of  or  to  comment  upon  the  defendant's  refusal  to  take  a 
breathalyzer  test.  The  court  noted  that  the  defendant  was 
under  no  obligation  to  take  the  test  and  that  his  refusal 
was  a  self-incriminating  testimonial  byprodiict  of  the  test 
ruled  admissible  by  Schmerher,  and  held  that  the  fifth 
amendment  prevented  its  use  in  the  defendant's  prosecution. 

The  application  of  the  rule  is  particularly  appropriate 
in  the  instant  case,  a  prosecxition  for  murder.  In  all  murder 
trials  the  jury  is  very  alert  for  any  evidence  bearing  on 
the  possible  intent  of  the  defendant  at  the  time  the  acts 
in  question  were  committed.  There  is  a  great  hazard  that 
such  a  jury  might  believe  the  defendant's  refusal  to  take 
a  psychiatric  examination  resulted  from  a  fear  that  the 
examination  would  disclose  evidence  of  intent  to  support 
the  state's  charges.  Because  of  this  danger  the  admission 
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of  ••vidciirM-  (if  Mr.  Solinnt?,'  rnfimal  violatwl  bin  righU 
iiKairiMf  H<-lf-in«'riiriinuti()n.  ('f.,  Vnitrd  Statrn  r.  l^liionAo, 
su/jra;  lldlnn  r.  Vnitrd  HtntrH,  Mupra;  Itcy  v.  tJniled 
HInteH,  Hupra,  and  State  v.  Dramutn,  198  Kaim.  44,  422 
I'.LM  r)7.'{  (1%7)  (all  drilling  with  niU-m-f  in  Dm-  fnfi-  of 
p(»li<M'  (|ii4'Hti<)nH),  K(»r  jiidiciul  r«'<'0(cnition  of  th«'  |Kiig«ihility 
of  a  jiiry'H  inffn-nw  of  th<>  nrniMod'H  int«>nt  imm»,  IJnUrd 
Still  IS  r.  Kemp,  supra  (n-fiiHii!  l)n»»'<|  on  ronwtitiitionnl 
groimdH). 

D.     THE  PROSICUTORS  AROUMINT. 

Tlif  only  <'vidon('«>  tho  Stato  enterod  on  the  imiiip  of  poti- 
fioncr'H  Hnnity  wuh  tln>  tcHfiuiony  of  Dr.  Hindolginn  that 
Mr.  SclinntK  n-fiiHcd  an  fxaniination.  In  cloning  nrginn*'nt 
tln«  iirospcutor  »tri'«8('d  this  ovidencc.  (The  entire  coTnmcnt 
\n  set  out  in  the  fact.'*.)  Urirfly  tin-  oonun<'nt«  worn  all  varia- 
tions on  this  one  tlicnu':  "if  thin  is  n  good  faith  d<'f«'n»o, 
and  this  man  lias  nothing  to  hide,  why  didn't  he  let  our 
psychintrisi  cxaininf  liiniT".  Mnilnii  v.  Ilnpnn,  supra,  held 
that  tlip  defendant  is  entitled  "to  remain  silent  unless  he 
chooses  to  sp«'ak  in  tin-  unfettered  exorcise  of  his  own  will 
and  to  sufTor  no  |)enalty,  as  held  in  Tuinning,  for  such 
silence."  378  U.S.  at  8,  84  S.  Ct.  at  1493.  Oriifin  v.  Califor- 
nia, supra,  was  a  s|)ecific  ap|>Iicntion  of  that  rule.  In  Griffin 
the  court  held  that  a  jtrosecutor's  comments  constituted  a 
penalty  for  invoking  the  fifth  amendment  which  is  ob- 
noxious to  the  Constitution. 

As  was  more  fully  develojied  earlier  in  this  brief.  Mr. 
Schnntz  had  a  constitutional  right  to  refjise  to  submit  to 
examination  by  an  unnnnoimcod  state  psychiatrist.  Any 
comment  by  the  pro.socutor  on  the  defendant's  assertion 
of  this  right  was  unconstitutional.  Ifi'ltnn  r.  United  States, 
supra:  Vuitrd  Sfatrs  r.  LnBiondn,  supra;  Miranda  v.  Art- 
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sona,  supra;  and  State  v.  Dearman,  supra,  all  squarely 
hold  that  it  is  reversible  error  for  a  prosecutor  to  comment 
on  a  defendant's  refusal  to  talk  to  authorities  investigating 
a  crime. 

Such  comment  is  just  another  way  to  make  the  jury 
infer  a  lack  of  honesty  on  the  part  of  the  defendant  from 
his  refusal  to  talk  to  authorities  seeking  his  conviction. 
Both  Fagundes  v.  United  States,  supra,  and  Grunewald 
V.  United  States,  supra,  find  this  practice  unconstitutional. 

The  cases  cited  by  the  State  as  allowing  comment  on  an 
accused's  failure  to  submit  to  various  tests  do  not  apply 
to  Mr.  Schantz'  refusal  to  submit  to  a  mental  examination 
because  the  State  had  no  authority  to  require  him  to  ac- 
quiesce in  such  an  examination.  In  each  of  the  cases  cited 
by  the  State,  the  courts  indicated  in  dicta  that  they  would 
allow  comment  as  a  form  of  j)unishment  to  coerce  a  de- 
fendant into  taking  tests  which  state  law  authorized  its 
ofiBcers  to  require  and  which  did  not  violate  the  defendant's 
privilege  against  self-incrimination.  State  v.  Carey,  49 
N.J.  343,  230  A.2d  384  (1967) ;  People  v.  Ellis,  supra,  and 
People  V.  Sudduth,  65  Cal.  2d  543,  421  P.2d  401,  55  Cal. 
Rptr.  393  (1966).*  No  court  in  this  coimtry  has  ever  held 
that  Malloy  v.  Hogan,  supra,  and  Grifftn  v.  California, 
supra,  allow  comment  by  the  prosecutor  on  a  defendant's 
refusal  to  cooperate  with  authorities  when  those  authori- 
ties have  no  right  to  make  him  submit  to  their  requests. 
In  fact.  State  v.  Whitlow,  45  N.J.  3,  210  A.2d  763  (1965), 
apparently  holds  that  comment  is  prohibited  even  where 
the  state  has  a  right  to  force  a  defendant  to  submit  to 
physical  tests.  In  any  case,  wherever  the  line  is  to  be  drawn, 
the  privilege  extends  to  the  petitioner. 


*California  also  requires  a  warning  before  comment  is  allowed 
even  in  that  limited  situation,  hi  re  Spencer,  63  Cal.  2d  400,  406 
P.2d  33,  46  Cal.  Rptr.  753  (1965). 
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"AnotluT  jMiHHililr  jM-nnlly  to  tlio  fl»»fpn«liint  for  r»- 
fiiHinj^  lo  ro(»|M'rnl«'  in  n  pn-  Irinl  iiicnlnl  pxinninntion 
would  Im'  to  |MTiiiit  the  jii«l>f«'  or  prowniior  to  inform 
llu'  jury  at  tJio  Irinl  of  tlu'  Hofi-ndantV  rcfiMal  .... 
I  A  1 11(1  an  a  romilt  of  tin-  n-ri-nt  rano  of  fhiffin  r.  Cali- 
fornia, it  in  now  rli-ar  that  lh«'  «l«'f«>n»lant'n  proper 
iiMHiTtion  of  the  |irivil('K<'  rnny  no  lonfc^r  be  mm- 
iin'n(«'(l  upon."  Dnnforlli,  DnilhknrU  fnr  t'rr. trial 
Miutiil  I'Jjamitintitntf  I'rii  ih'f/r  Afininil  Srlf-incrimi- 
uitliiin,  supra,  1!»  UiitKi>rH  I<aw  U«'virw  at  .'i(>2-().T 

Sit.  iiIho  Statv  V.  Whitlow,  supra,  210  A.2d  at  774.  Slate  v. 
>lson,  274  Minn.  225,  143  N.W.2d  f.9  (l!Mi<I),  and  Vnited 

■  >liifi-s  r.  h'rmp,  supra. 

V.      Tht   Introduction  of  the   Bindefqlot  Testimony   Vlol<it*d   Mr. 
Sehanti'  Right  to  Attistonc*  of  CouhmI. 

\u  nccnspd  is  cntitlod  to  counsel  whonevor  the  presence 

of  counsel  is  n«'oo.s»ary  to  preserve  his  lMiJ»ir  right  to  a 

fair  trial.  Massiah  r.  Vnilvd  Slatrs,  ;m  U.S.  201.  H4  S.  Ct 

11!)!),  12  L.  Ed.  2d  240  (1!)04);  Escobfdo  v.  lUinou,  378 

I  .S.  47S,  S4  St.  Ct.  17r>8,  12  L.  Ed.  2d  977  (IJHH);  PotceU 

.  Alabama,  2S7  U.S.  4.\  r>.T  S.  Ct.  .55,  77  L.  VA.  \W  (1932). 

Thi.s  rule  was  recently  ni)plied  in  Vnited  States  v.  Wade, 

388  U.S.  218,  87  S.  Ct.  1!)20,  18  L.  Ed.  2d  1149  (1967).  In 

that  case  the  Supreme  Court  held  that  a  criminal  defendant 

has  the  right   to  counsel  at  n  police  lineup  even  though 

neither  the   lineu|>   it.self  nor  anything  the  defendant   i» 

required  to  do  in  the  lineu])  violates  his  privilege  against 

I'lf-incriiuinalion.  The  S»ipreme  Court  in  Wade  said: 

"flit  i.**  central  to  that  principle  that  in  addition  to 

coun-'^el's  |)res('nce  at  trial,  the  accused  is  guaranteed 

tliat  lie  need  not  stand  alone  again.^t  the  state  at  any 

stage  of  the  prosecution,  formal  or  informal  in  court 

or  out,  where  coiinsel's  absence  might  derogate  from 

the  accused's  right  to  a  fair  trial.  388  U.S.  at  226,  87 

S.Ct.atl!)32. 
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"In  sum  the  principle  of  Powell  v.  Alabama  and  suc- 
ceeding cases  require  that  we  scrutinize  any  pretrial 
confrontation  of  the  accused  to  determine  whether  the 
presence  of  his  counsel  is  necessary  to  preserve  the 
defendant's  basic  right  to  a  fair  trial  as  affected  by 
his  right  meaningfully  to  cross  examine  the  witnesses 
against  him  and  to  have  effective  assistance  of  coimsel 
at  the  trial  itself."  388  U.S.  at  226,  87  S.  Ct.  at  1932. 

Again,  the  question  presented  on  this  appeal  is  not 
whether  there  is  a  right  to  have  an  attorney  present  dur- 
ing a  court  appointed  psychiatric  examination,  and  for 
that  reason  the  cases  cited  by  the  State  holding  that  there 
is  no  right  to  an  attorney  during  such  an  examination  are 
not  in  point.* 

The  precise  question  at  issue  here  is  whether  Mr.  Schantz 
was  entitled  to  assistance  of  counsel  when  he  was  con- 
fronted at  his  door  by  Dr.  Bindelglas  and  asked  to  submit 
to  a  pyschiatric  examination. 

It  is  without  dispute  that,  at  the  time  Dr.  Bindelglas  made 
his  request,  Mr.  Schantz  had  retained  coimsel  known  to  the 
prosecuting  attorney.  The  question,  then,  is  whether  at  this 
"pretrial  confrontation"  Mr.  Schantz  was  entitled  to  the 
presence  of  his  retained  counsel.  Under  United  States  v. 
Wade,  supra,  as  well  as  Massiah  v.  United  States,  supra, 
and  Escoheda  v.  Illinois,  supra,  the  test  to  determine  whether 
the  presence  of  his  counsel  is  necessary  to  preserve  the 
defendant's  basic  right  to  a  fair  trial  is  whether  counsel's 
presence  at  that  time  is  necessary  in  order  to  adequately 
prepare  for  the  trial  and  to  meaningfully  cross-examine  the 
witnesses  against  the  defendant,  or  whether  it  is  necessary 
to  preserve  the  defendant's  right  to  a  fair  trial  by  advising 


*We  note  parenthetically  that  under  Wade,  supra,  the  right  to 
meaningfully  cross-examine  witnesses  requires  an  attorney's  pres- 
ence at  a  psychiatric  examination.  In  re  Spencer,  supra. 
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liiiii  oT  IiIh  riKiitH.  Sn(>  alnn  I'rople  v.  Sweeney,  .Vi  Misc.  '2A 
7!>:{,  280  N.Y.H.2<1  :m  { I!MiH), 

It  Ih  obviotiH  from  tlu;  Statf'K  niH-ning  brii'f  thnt  thn  oon- 
fnmlfttion  Ix'tw^'on  Mr.  Si'lmnlz  nml  l>r  Hin<i>'ltrlaii,  or«?ur- 
unn  without  noticr  arnl  without  a<lvi«-<>  ronni'  ;rf>m 

Hihh'  U'ii.a.\  rainificutionH  thrn-of,  pri'xfnlf*!  ji  ••  of 

coniplpx  h'gnl  problomn  to  b«»  annwjTiHl  by  Mr.  Srhantz  on 
a  niouK'nt'H  notice  ll«'  ii)m>(Io(1  to  know  f1  ruM*- 

(|u»'nc<'H  of  hiH  ultinuiti'  <l«'ci.Minn.   Kor  •  ;nt« 

vontcndH  that  bin  r<>fiiHal  is  achniHxibb'  afcainnt  hiin.  Admit- 
tinK,  only  for  tin*  Hak«>  of  arKumcnt,  that  thin  in  tnio,  the 
law  rocpiiroH  that  Iw  Iw  wanu»<|  of  »w\\  a  p'nalty.  Miranda 
V.  Arhonn,  supra;  I'lnplr  r.  FMis,  (I.')  Cal.  LM  .')2!>.  4l,M  P.2rl 
:{!):{,  55  Cal.  Kptr.  3H5  (VMM)).  'Y\w  State  conton«l»  that  any 
Htatoments  given  to  tho  oxaminer  during  the  connte  of  an 
cxaniination  oonbl  bo  usod  against  him  Iwitb  ui»on  tho  ifuineii 
of  guilt  and  of  sanity.  Again,  admitting  for  tho  Hake  of 
argument  that  this  is  tnie,  he  should  have  knowi'n  of  this 
jjotential  jioiuilty.  Several  rases  have  indicaterl  that  a 
rriiuinal  defendant  has  the  right  to  have  his  own  psychia- 
trist pre.sent  during  a  psychiatric  examination.  See  Ignited 
Stales  r.  Alhritjhf,  supra,  and  State  r.  Whitlow,  supra.  This 
fact  should  have  been  knowni  to  Mr.  Schantz  before  he 
decided  whether  to  submit  to  an  examination  then,  later, 
or  not  at  all.  Other  cases  have  held  that  a  criminal  defendant 
has  the  right  to  have  an  attorney  present  during  the 
psychiatric  examination.  See  hi  re  Spenrrr,  supra,  and 
I'liifcd  States  r.  AUirifjhf,  supra.  This  fact  would  clearly 
ive  been  of  importance  to  Mr.  Schantz  in  deciding  whether 
ind  when  to  submit  to  examination.  As  noted  earlier  in  this 
luiof,  many  cases  have  held  that  a  defendant's  refu.ial  to 
miderpo  various  tests,  whether  or  not  he  has  a  constitu- 
iliMial  riglit  to  refuse,  cannot  be  admitted  into  evidence  nor 
arpuctl  by  the  prosecution.  See  c.tj..  Griffin   r.  California, 
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supra,  and  People  v.  Sweeney,  supra.  Knowledge  of  this 
fact  would  be  of  great  importance  to  a  defendant  in  decid- 
ing whether  or  not  to  siabmit  to  psychiatric  examination. 
In  short,  then,  Mr.  Schantz  was  asked  to  make  a  decision 
with  complicated  legal  consequences  upon  a  moment's 
notice  and  without  the  necessary  knowledge  or  advice.  He 
could  not  be  expected  to  know  the  ramifications  of  the  re- 
quest made  by  the  State's  psychiatrist.  To  admit  into  evi- 
dence his  refusal,  made  in  the  absence  of  counsel,  and  under 
circumstances  where  the  advice  of  counsel  not  only  would 
have  better  prepared  him  to  make  the  decision,  but  would 
have  assisted  counsel  in  preparing  for  trial,  clearly  violated 
his  constitutional  right  to  assistance  of  counsel  guaranteed 
by  the  sixth  amendment  to  the  Constitution  of  the  United 
States. 

VI.  The  Trial  Judge  Should  Hove  Held  a  Hearing  Oufside  of  the 
Presence  of  the  Jury  to  Determine  the  Admissibility  of  Mr. 
Schantz'  Refusal  to  Submit  to  Psychiatric  Examination. 

In  Jackson  v.  Denno,  378  U.S.  368,  84  S.  Ct.  1774,  12 
L.  Ed.  2d  908  (1964),  the  Supreme  Court  reversed  a  con- 
viction which  had  been  based  in  part  on  a  confession  which 
the  defendant  claimed  was  given  involuntarily.  The  court 
in  that  case  held  that  "fundamental  fairness"  required  that 
no  confession  by  the  defendant  be  admitted  until  a  hearing 
was  held  out  of  the  presence  of  the  jury  to  determine 
whether  that  confession  was  given  freely  and  voluntarily. 
The  rationale  behind  that  decision  was  that  there  are  many 
reasons  aside  from  the  defendant's  guilt  which  can  cause 
him  to  confess,  and  that  to  enter  the  confession  without  first 
determining  the  reason  behind  its  making  violates  the  de- 
fendant's right  to  a  fair  trial. 

The  same  reasoning  applies  here.  There  can  be  many 
reasons  why  Mr.  Schantz  refused  to  speak  to  Dr.  Bindelglas. 
He  did  not  know  Dr.  Bindelglas.  Dr.  Bindelglas  surprised 
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hitri.  lie  may  have  felt  that  hiH  attorney  would  not  want 
him  f<»  talk  to  anyon«>  without  Ww  attorn#'y'n  npjiroval.  He 
may  Hiiiiply  have  had  Hornctliinff  ••!>•<•  to  do  that  day.  And 
he  may  very  well  hav«»  b«'fn  friKhti-ni-d  by  the  mulden  ai>- 
pfanmcc  of  a  State  official  at  hin  home  without  notice  to 
him  or  Iuh  attorney. 

The  re(Hiireinent  for  a  hearing  han  been  applied  in  a 
niimbi'r  of  HituatiotiH  other  than  to  dettTtnino  IIk-  admiMihil- 
ily  of  a  ronfeHsion.  Sn-  /.//.,  I'mplr  r.  StnUrif,  M  Miw.  2d 
Hl3(i,  2S4  N.Y.S.2d  L'tif)  (  I!m;7)  (admis«ibility  of  lineup  identi- 
firation),  Prnplr  v.  Dulioui,  .'M  Miw.  M  157,  21  N.Y.S.2d  21 
( liJfil ),  r/.,  Hanks  v.  I'cpcrsack,  244  F.  Supp.  fi75  (D.C.  Md. 
HXif))  (admiH><ihility  of  evidence  obtaine<i  by  neorch  and 
He  i  7,11  re). 

Ah  noted  earlier  in  thin  brief,  the  State  hoH  admitteil  that 
the  Hindel^las  te.stimony  in  weak  evidence  that  the  defeuHe 
of  in.sanity  was  made  in  Imd  faith.  Tliere  are  e4|iially  ntrong 
inferences  flowing  from  the  Hindelgla.s  testimony  which  do 
not  lead  to  that  conclusion.  As  such,  at  a  minimum,  the 
trial  judge  should  have  held  a  hearing  to  determine  the 
motives  behind  Mr.  Seliantz'  refusal  to  be  examined.  His 
failure  to  do  so  constitutes  fundamental  error  of  constitu- 
tional ]>roportions.  Uoherts  v.  United  Slates,  384  U.S.  18, 
SS  S.  Ct.  1,  in  T..  Kd.  2d  IS  (infi7). 

VII.  The  State  Has  Failed  to  Carry  the  Burden  of  Proof  Thot  tf»e 
Admission  of  the  Bindelglas  Testimony  and  the  Prosecutor's 
Comment  Thereon  Was  Harmless  Error. 

In  Cluipnuni  r.  Ctili/oiiua,  i'.M;  I'.S.  IS,  S7  S.  Ct.  S24,  17 
h.  Ed.  2d  705  (19r.7)  the  Supreme  Court  held  that  a  judg- 
uient  uuist  be  reversed  if  based  u]>on  constitutional  error 
unless  the  pro.secution  can  show  beyond  a  rea.sonalile  doubt 
that  the  constitutional  error  was  not  prejudicial  to  the 
defendant.  Tn  this  case  the  State  has  made  no  showing  and 
has  olTored  no  evidence  that  the  errors  assigned  herein  were 
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harmless.  On  the  contrary  the  State  has  indicated  that  the 
probative  value  of  the  evidence  was  weak,  and  yet  seeks  to 
justify  extensive  argument  based  upon  that  evidence  which 
could  have  had  no  effect  but  to  mislead  and  to  prejudice 
the  jury  concerning  the  defense  of  insanity.  The  record  is 
clear  that  there  was  no  evidence  produced  by  the  State  at 
the  trial  concerning  Mr.  Schantz'  sanity  other  than  the  testi- 
mony of  Dr.  Bindelglas,  while  the  appellee  presented  ex- 
tensive medical  evidence  to  establish  his  lack  of  sanity.  Since 
the  jury  determined  that  Mr.  Schantz  was  sane  at  the  time 
of  the  alleged  offense,  it  is  patently  obvious  that  the  jury 
was  persuaded  to  some  extent  by  the  Bindelglas  testimony 
and  the  prosecutor's  argument  thereon.  If  the  admission 
of  that  testimony  or  the  jDrosecutor's  argument  was  error, 
it  was  prejudicial  error. 

The  State  has  cited  Wilson  v.  Anderson,  379  F.2d  331 
(9th  Cir.  1967)  as  indicative  of  the  spirit  in  which  the  harm- 
less error  rule  is  to  be  applied.  That  case  was  recently  re- 
versed by  the  United  States  Supreme  Court,  Anderson  v. 

Nelson, U.S ,  88  S.  Ct.  1138, L.  Ed.  2d 

(1968),  the  Court  holding  that  the  prosecution  had  failed 
to  carry  its  burden  of  proving  beyond  a  reasonable  doubt 
that  constitutional  error  did  not  contribute  to  the  defend- 
ant's conviction.  See  also  Fontaine  v.  California, U.S. 

,  88  S.  Ct.  1229, L.  Ed.  2d (1968). 

On  the  record  before  this  Court  it  is  impossible  to  find, 
beyond  a  reasonable  doubt,  that  the  evidence  of  Mr.  Schantz' 
refusal  to  be  examined  and  the  prosecutor's  comments  on 
that  evidence  were  not  prejudicial,  and  did  not  contribute 
to  Mr.  Schantz'  conviction.  For  that  reason,  should  the 
Court  determine  that  constitutional  error  was  committed, 
either  in  the  introduction  of  the  testimony  or  in  the  prosecu- 
tor's comments  thereon,  that  error  requires  that  Mr.  Sehant 
be  awarded  a  new  trial. 


CONCLUSION 

TIk'  JMHiii-H  prcwnti'd  on  thin  nppoal  arc?  much  morw 
narrow  lliiiii  nrKin-d  in  th«'  Hi«f«''(«  n]H'ninf(  brief.  Th*-  Conrt 
nt'cd  not  (iiTirlc  wlx-tlHT  n  criniinnl  «l«'f«'n«Inn(  can  h*'  forr*-*! 
to  Hnhinit  to  a  pHvrhintrir  I'xaniinntion,  wh«'thor  ho  no«!d 
anHWcr  every  (|iicntion  put  to  him  at  thnt  examination, 
whether  the  proHenition  nmy  une  nx  evitlenre  the  defend- 
nnl'w  answerH  to  (jueHtionH  dnrinK  the  exnniinntion,  or 
wlii'thr-r  tlie  (K'fendnnt  iH  entith-d  to  aHitiHtanre  of  coiiniiel 
(liirinj;  Hueh  nn  pxnminntion.  Tho  inmio  hnro  in  whothor  the 
Slate  Miny  intmdiiee  evi«h'nee  thnt  n  eriminnl  defendant  haii 
refn.Med  to  mibniit  to  an  examination,  nn«l  may  comment 
upon  that  evidenee,  where  there  wn«  neither  notice  (fiven  of 
tlu'  proposed  (>xamination,  nor  authority  for  the  examina- 
tion, nor  notice  to  or  aHsistanee  of  connKel  in  detennining 
wh«'lher  the  examination  wan  to  he  hehK  Tt  in  rej«|MTt fully 
Huhmitted  tlint,  nlthouKli  n  hohling  timt  thiH  prore<hjre  vio- 
hited  any  one  of  the  defendnntV  cotiHtitutional  right*  mui«t 
result  in  an  afliruiation  of  tlie  District  Court's  opinion,  the 
l)roce(hire  in  fact  violat«'<l  the  petitioner's  right  not  to  in- 
criminate himself  under  the  fifth  ontendment,  his  right  to 
assistance  of  coimsel  under  the  sixth  amendment,  and  hi« 
ri^ht  to  a  fair  trial  under  the  due  process  clause  of  the 
fourteenth  amendment.  As  siich,  the  petitioner  should  be 
given  a  new  trial. 

LkWIS  RocA  BrAUCHAMP  &  LiSTOS 

By    John  J.  Flyxx 
Jamks  Mokm.kr 
Charles  D.  Rorsii 

Attornri/s  for  Appellee 

.lulv.  li)G8 
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I  certify  that,  in  connection  with  the  preparation  of  this" 
brief,  I  have  examined  Rules  18,  19  and  39  of  the  United 
State's  Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in 
my  opinion,  the  foregoing  brief  is  in  full  compUance  mth 

the  rules. 

John  J.  Flynn 
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APPELLEE'S  BRIEF 


JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  the  judgment  of  the  United  States  District 
Court  for  the  Southern  District  of  California,  adjudging  appellant  to  be 
guilty  as  charged  in  both  coxmts  of  a  two-count  Indictment,  at  the 
conclusion  of  trial  by  jury  [C.  T.  2-3,  41]. 

The  offenses  occurred  in  the  Southern  District  of  California, 
The  District  Court  had  jurisdiction  by  virtue  of  Title  18,  United  States 
Code,  Sections  2  and  3231,  and  Title  21,  United  SUtes  Code,  Section 
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C.  T.  "  refers  to  the  Clerk's  Transcript 
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174.    Jurisdiction  of  this  Court  r«itfl  pursuant  to  Title  28,  United 
States  Code,  Sections  1291  and  1294. 

n 

STATEMENT  OF  THE  CASE 

Appellant  was  charged  in  both  counts  of  a  two-count  indictineot 
returned  by  the  Federal  Grand  Jury  for  the  Southern  District  of 
California.    The  first  count  alleged  that  Sadie  Mae  Roberts  knowingly 
imported  and  brought  approximately  two  ounces  of  heroin,  a  narcotic 
drug,  into  the  United  States  from  Mexico,  and  that  appellant  Darden 
knowingly  aided,  abetted,  counseled,  induced,  and  procured  the  com- 
mission of  that  offense  [C.T.  2]. 

The  second  count  alleged  that  Sadie  Mae  Roberts  knowingly 
concealed,  and  facilitated  the  transportation  and  concealment  of, 
approximately  two  ounces  of  heroin,  a  narcotic  drug,  which  heroin, 
as  she  then  and  there  well  knew,  had  been  imported  and  brought  Into 
the  United  States  contrary  to  law.    It  also  was  alleged  that  appellant 
Darden  knowingly  aided,  abetted,  etc.  ,  the  commission  of  that 
offense  [c  T.  3]. 

Jury  trial  of  appellant  commenced  on  September  7,   1966,  before 
United  States  District  Judge  Fred  Kunzel  [C.  T.   33].    Appellant  was 
found  guilty  as  charged  upon  each  count  on  September  8,   1966  [c.  T.  39]. 

On  October  10,  1966,  appellant  was  sentenced  to  the  custody 
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of  the  Attumcy  General  for  5  years  In  addition  to  a  fine  of  $5,000, 
upon  each  count,  to  run  concurrently,  with  paynnent  of  the  fine  upon 
the  first  count  to  constitute  payment  of  the  fine  upon  the  second  cooaft 
[C.  T.  41]. 

Appellant  thereafter  filed  notice  of  appeal  upon  November  29, 
1966  [C.  T.   52]. 

m 

ERROR  SPECIFIED 


Appellant  specifies  the  following  points  upon  appeal: 

1.  "The  Ehstrict  Court  erred  in  denying  appellant's  motion  to 
suppress  Sadie  Mae  Roberts'  testimony  against  him  and  to  suppress 
the  tangible  evidence  admitted  against  him  which  has  been  seized  as 
the  result  of  an  unlawful  vaginal  search  of  Sadie  Mae  Roberts. " 

2.  "The  District  Court  erred  in  ruling  that  Sadie  Mae  Roberts' 
testimony  was  not  the  product  of  influence  and  coercion  and  in  per- 
mitting her  to  testify  before  the  jury.  " 

3.  "The  District  Court  erred  in  denying  appellant's  motion  for 
acquittal.  " 

[Appellant's  brief,  p.  7]. 
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IV 

STATEMENT  OF  THE  FACTS 

In  1964  or  1965  appellant  told  ftuUe  Rob«rt«  that  h«  was  goinc 
to  Tijuana  (Mexico),  and  wanted  her  to  bring  back  some  heroin.    Mis* 
Roberts  went  with  appellant  to  Tijuana,  and  he  gave  heroin  to  her, 
which  heroin  she  brought  across  the  border  in  an  automobile, 
accompanied  by  appellant.    She  returned  the  heroin  to  appellant  on  the 
American  side  of  the  border  [r.  T.  49-53]^. 

Miss  Roberts  made  a  number  of  trips  to  Tijuana  with  appellant 
and  could  not  recall  the  exact  number  but  believed  that  there  were 
more  than  five  trips.    She  brought  back  heroin  upon  each  occasion. 
Appellant  gave  heroin  to  her  in  exchange  for  making  the  trips.    She 
was  not  given  any  monetary  compensation  [R.  T.   50-51,  53,  63]. 

Automobile  rental  agency  records  showed  that  appellant  had 

rented  vehicles  from  one  agency  on  the  following  dates  and  times,  with 

the  mileage  used  by  appellant  and  the  rental  fees  as  indicated: 

Date  of 

Rental  Time  Time  Total  Rental  ToUl 

(All  1965)  Out  In  Time  Cost        Mileage 

April  22  9:00  p.m.         - 42 

April  29  9:30  p.m.        Unknown  Unknown       --         40 

May  6  10:00  p.m.         11:00  p.m.        60  min.        39 


2 
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D;>tc  of 

RcnUl  Time  Time  Total       RenUl         ToUl 

(All  1965)  Out  In  Time        Co«t         Mileagt 

May  13  9:30  p.m.        10:15  p.m.        45  mln.      $12.68  40 

May  20  9:30  p.m.        Unknown  Unknown    40 

May  27  9:30  p.m.        11:00  p.m.        $12.60  99 

June  3  9:30  p.m.  2:20  p.m.        About  50 

June  4  17  hours 

June  19       8  or  9:00  p.  m.       10:00  p.  m.        60  or  120 42 

minutes 

Julys  8:15  p.m.        

[R.T.  99-101,   103,   112-118,  122-125]. 

The  round-trip  distance  from  the  San  Diego  Airport  to  downtown 
Tijuana  was  approximately  36  miles.    Appellant  testified  that  the  July  8 
rental  occurred  at  the  International  Airport  in  San  Diego  [r.  T.  90-91, 
no].    The  witness  from  the  car  rental  agency  testlTied  that  she  per- 
sonally handled  two  or  three  of  the  above-described  rentals  to  appellant 
prior  to  the  July  8  rental,  which  she  also  took  care  of,  and  that  Miss 
Roberts  was  present  on  almost  every  occasion  prior  to  July  8  [r.  T. 
119-1201. 

On  the  July  8  occasion,  the  witness,  Miss  Berckhemer,  asked 
appellant  where  his  friend  was,  and  he  said  that  she  was  sick.    Appel- 
lant testified  that  Miss  Roberts  actually  was  at  the  International  Air- 
port at  that  time  and  had  separated  so  that  she  could  park  his  1965 
Cadillac    [R.  T.    91.  106.   118-119]. 
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The  July  8  trip  had  commenced  in  Los  AofilM.    After  appellant 
and  Miss  Roberts  traveled  from  Los  Angsles  to  Tijuana,  appellant  l«ft 
Miss  Roberts  in  a  vehicle,  returned  in  about  five  minutes,  and  gave 
her  a  quantity  of  heroin.    They  went  to  a  service  station,  where  Miss 
Roberts  went  to  the  restroom  and  put  the  heroin  inside  of  her  vagina. 
Then  they  crossed  the  international  border  with  appellant  driving 
[R.T.  49,   53-57]. 

The  entry  into  the  United  States  occurred  at  San  Ysidro, 
California.    No  merchandise  was  declared  [r.T.  56,  139].    Appellant 
was  "nervous  or  uncertain.  "   The  Customs  inspector  on  duty  aslced 
appellant  what  he  was  doing  in  Mexico,  and  he  replied  that  he  was  "just 
looking  around.  "   He  said  that  he  lived  in  San  Diego,  but  his  driver's 
license  showed  that  he  lived  in  Los  Angeles.    He  said  that  the  vehicle 
belonged  to  him  [R.  T.   139,   14l]. 

Miss  Roberts  was  taken  to  a  physician,  who  removed  approxi- 
mately two  ounces  of  heroin  from  her  body.    This  was  the  same  heroin 
that  appellant  had  given  to  Miss  Roberts  [R.  T.   55,  57,  65-66,  68-69]. 

Miss  Roberts  testified  that  she  could  not  recall  what  she  had 
said  to  Customs  officials  but  that  she  believed  that  she  told  them  that 
appellant  was  not  involved  in  the  proceeding.    Appellant  posted  $10,000 
bail  for  Miss  Roberts  [r.  T.  42,  64]. 

Appellant  testified  and  claimed  innocence.    He  testified  that 
he  was  living  with  Miss  Roberts  at  the  time  of  the  arrest;  that  he  had 


been  to  Mexico  with  her  several  times;  that  he  was  not  aware  that  she 
was  using  heroin;  that  he  ^ve  the  rental  agency  a  fiilee  addr«se  when 
he  rented  the  vehicle  on  July  8  at  the  International  Airport  In  S^ 
Diego;  that  he  gave  the  same  false  address  to  the  officers  when  arrested 
on  July  8;  and  that  he  gave  the  same  false  address  to  the  United  SUles 
Commissioner  three  days  later  [r.  T.  81-83,  86-87,  105], 

Appellant  also  testified  that  he  rented  vehicles  in  San  Diego  on 
various  occasions  in  April,  May,  June,  and  July,  1965;  that  he  lived 
in  Los  Angeles;  that  he  was  a  cook;  and  that  on  May  13,  1965,  he 
rented  a  vehicle,  kept  it  for  45  minutes,  during  which  time  he  visited 
some  people  keeping  his  children  in  San  Diego,  then  went  to  visit  a 
friend  of  his  mother's,  then  went  to  visit  a  Mrs.  Rodriguez,  and  did 
not  leave  San  Diego,  incurring  a  rental  fee  of  $12.  68  [r.  T.  82-83,  85, 
97-102].    (The  vehicle  went  a  distance  of  40  miles  during  the  45- 
minute  period,  R.  T.   116-117). 

Appellant  testified  that  on  May  27,   1965,  he  rented  a  vehicle 
and  kept  it  for  about  90  minutes,  during  which  time  he  remained  in  San 
Diego,  visited  his  aunt  at  41st  and  Market,  visited  his  children  on 
Kurtz  Street,  then  went  to  Imperial  Avenue  and  spent  some  time  there, 
then  went  downtown  to  "the  Cross  Roads"  and  spent  "qmte  a  bit  of 
time"  there,  and  then  returned  to  the  airport,  incurrmg  a  rental  fee 
of  $12.  60  [R.  T.   102-105].    (The  vehicle  went  a  distance  of  39  miles 
during  the  90-minute  period,  R.  T.   117). 


Appellant  also  testified  that  on  July  8,  he  drove  a  vehicle  from 
Los  Angeles  to  San  Diego;  rented  another  vehicle  at  the  InUmational 
Airport  In  San  Diego;  went  shopping  with  Sadie  Roberta  in  Tijuana  and 
visited  some  bars;  and  separated  from  her  at  sevvral  bars,  where  Im 
assumed  that  she  was  going  to  the  ladies'  room,  and  also  eeparaled  mt 
stores,  although  not  sufficiently  separated  to  lose  contact  with  each 
other  [R.T.  83,  88-89]. 

In  testimony  partially  occurring  outside  of  the  presence  of  the 
jury,  three  witnesses  testified  that  Miss  Roberts  received  no  promise 
of  a  lesser  charge  in  order  to  induce  her  to  testily  [r.  T.  37,  44,  62, 
76].    There  was  no  evidence  to  the  contrary.    The  trial  judge  stated: 
"I  will  find  that  there  is  no  question  about  the  volun- 
tariness of  the  defendant's   defendant  Roberts   testimony. 
I  don't  think  there  is  any  evidence  that  she  was  coerced  or 
that  she  was  promised  any  benefit  of  any  kind  for  testifying.  " 
[R.T.  47] 

The  case  of  Miss  Roberts  was  set  for  disposition  in  October, 
1966,  and  a  new  prosecuting  attorney  would  be  in  charge  of  the  office 
when  the  October  date  arrived  [R.  T.   30- 31]. 
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V 

ARGUMENT 

A.     THE  QUESTION  OF  ALLEGED  UNLAWFUL 
SEARCH  OR  SEIZURE  CANNOT  BE  RAISED, 
FOR  THE   HRST  TIME,    UPON  APPEAL. 

Appellant  contends  that  the  narcotics  seised  from  a  body  cavity 
of  another  person  should  have  been  suppressed  at  his  trial  and  that 
"the  District  Court's  denial  of  his  moUon  for  suppression  was  clearly 
wrong.  "    (Appellant's  Brief,  p.  21) 

However,  the  "denial"  of  the  "motion"  was  not  errooeoos,  as 
there  was  no  motion.    Appellant  did  not  move  to  suppress  the  narcotics. 

Where  a  motion  to  suppress  evidence  is  not  made  In  the  trial 
court,  the  motion  cannot  be  made,  for  the  first  time,  upon  appeaL 

Barba-Reyes  v.  United  SUtes,  387  F.  2d91,  93  (9th  Clr.   1967); 

Billeci  v.  United  States,  290  F.  2d  628,  629  (9th  Cir.   1961); 

Stein  V.  United  States,  166  F.  2d  851,  855  (9th  Cir.   1948). 

While  it  might  be  argued  that  the  question  may  be  raised  under 
the  "plain  errors"  doctrine  of  Rule  52(b)  of  the  Federal  Rules  of 
Criminal  Procedure,  it  has  been  held  that  the  "plain  errors"  rule  does 

not  apply  to  search  and  seizure  questions. 

3 
Billeci,  supra,  at  p.  629. 


3 

While  there  may  be  a  lack  of  unanimity  of  authority  upon  this  point, 

it  is  respectfully  submitted  that  the  logical  foundation  of  the  decision 

in  Billeci  points  the  way  to  the  correct  result. 
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B.     ASSUMING,    ARGUENDO,   THAT  APPELLANT 
MAY  RAISE  AN  ISSUE  NOT  RAISED  IN  THE 
TRIAL  COURT,   HE  HAS  NO  STANDING  TO 
OBJECT  TO  SEARCH  OF  ANOTHER  PERflOITS 
BODY  CAVITY. 

Assvimlng,  for  purposes  of  argument  only,  that  appellant  may 
raise  an  issue  that  was  not  raised  in  the  trial  court,  he  has  oo  standing 
to  object  to  an  alleged  violation  of  the  Constitutional  rights  of  someooe 
else. 

Wong  Sun  v.  United  States,  371  U.S.  471,  492  (1963); 

Diaz-Rosendo  v.  United  States,  357  F  2d  124,  130-34  (9th 
Cir.   1966); 

Armada  v.  United  States.  319  F.  2d  793,  796  (5th  Cir.   1963). 

Appellant  contends  that  the  requirement  of  standing  to  object 
has  been  eliminated  by  the  Supreme  Court  decision  in  Link  letter  v. 
Walker,  381  U.S.  618  (1965).    However,  Link  letter  was  not  concerned 
with  the  elimination  of  the  Fourth  Amendment  standing  requirement, 
which  would  have  the  inevitable  result  of  placing  the  Fourth  Amendment 
upon  a  pedestal  above  all  other  amendments  and  articles  of  the  United 
States  Constitution.    On  the  contrary,  the  Fourth  Amendment  standing 
requirement  is  very  much  alive: 

"However,  we  have  also  held  that  rights  assured 

by  the  Fourth  Amendment  are  personal  ri^ts,  and  that 

they  may  be  enforced  by  exclusion  of  evidence  only  at 
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the  Instance  of  one  whoM  own  protection  was  Infrlntfed 

by  the  search  and  seizure.  " 

Simmons  v.  United  States,  390  U.  8.  377,  389  (19M). 

Appellant  argues  that  the  evidence  was  the  "fntlt  of  th« 
poisonous  tree"  and  should  be  excluded.    If  the  erldencs  was  offered 
against  Sadie  Roberts,  It  would  be  the  "fruit  of  the  poUoooos  tne,  ** 
if  it  be  assumed  that  the  lack  of  evidence  upon  an  unlltl^Ued  "Issue'* 
can  justify  a  conclusion  that  the  search  was  xmreasonable.    However, 
the  evidence  was  not  offered  against  Miss  Roberts.    An  extension  of 
the  "fruit  of  the  poisonous  tree"  doctrine  to  appellant  Darden,  who  has 
no  standing,  would  simply  mean  an  end  to  the  standing  requirement. 
The  cases  do  not  support  this  radical  change  in  the  law,  with  the 
possible  exception  of  California  state  cases  which  cannot  overrule  the 
decisions  of  the  United  States  Supreme  Court. 


C.     THE  TESTIMONY  OF  SADIE  ROBERTS  WAS 
PROPERLY  RECEIVED  IN  EVTOENCE. 


Appellant  asserts  that  the  testimony  of  Sadie  Roberts  should 
have  been  suppressed  because  it  allegedly  resulted  from  "the  govern- 
ment's promise"  of  favorable  action.    (Appellant's  Brief,  pp.  21-22) 

Since  there  is  not  any  evidence  whatsoever  to  support  appellant's 
claim  that  there  was  a  promise,  appellant  relies  upon  imagination  and 
speculation  in  an  attempt  to  fill  the  void.    Three  witnesses  testified 
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that  Miss  Roberts  received  no  promises  of  a  lesser  charge  in  order  to 
induce  her  to  testify  [R.T.  37,  44,  62,  76].  There  was  no  evidence  of 
any  promise.    The  trial  Judge  stated: 

"I  will  find  that  there  is  no  question  about  the  volun- 
tariness of  the  defendant's  (defendant  Roberts)  testimony. 

I  don't  think  there  is  any  evidence  that  she  was  coerced 

or  that  she  was  promised  any  benefit  of  any  kind  for 

testifying.  "  [r,  T.   47] 

If  Miss  Roberts  hoped  for  some  benefit  as  a  result  of  her  testi- 
mony, there  would  be  nothing  improper  in  this. 

Minkin  v.  United  States,  383  F.  2d  427,  428  (9th  Cir.   1967); 

Diaz-Rosendo,  supra,  357  F.  2d  124,  130  (9th  Cir.   1966); 

United  States  v.  Marchese,  341  F.  2d  782,  799  (9th  Cir.   1965). 
cert,   denied,   382  U.S.  817(1965); 

Audett  V.  United  States,  265  F.  2d  837,  847  (9th  Cir.   1959), 
cert,  denied,  361  U.  S.   815(1959). 

Cooperation  with  hope  of  benefit  "is  as  old  as  law  ItsclT' 
(Marchese,  supra.  Judge  Barnes  speaking  for  the  Court). 

"This  still  seems  to  be  one  tool  left  to  a  prosecutor.  " 

(Minkin,  supra) 
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D.      DENIAL  OF  THE  MOTION   I 

OF  ACQUITTAL  DID  NOT  CU:.^.:.,..^  ; o.^ 

Appellant  maintains  that  the  motion  for  )udgni«iit  of  acquittal 
should  have  been  granted  upon  the  grounds  answered  under  '•A**,  "B**, 
and  "C",  above.    (Appellant's  brief  Incorrectly  sugyests  that  the 
motion  to  suppress  physical  evidence  was  Included  In  the  motion  for 
judgment  of  acquittal,  Appellant's  Brief,  p.  24.     It  was  not,  R-T. 
130-31). 

Appellant  also  suggests  that  the  evidence  was  insullicienu    He 
contends  that  there  was  an  inconsistency,  because  Miss  Roberts  testi- 
fied that  she  did  not  remember  what  she  told  the  Customs  officers 
[R.  T.  42,  58],  and  also  testified  that  she  thought  that  she  told  them  that 
Darden  was  not  involved  in  the  proceeding  [R.T.  42].    It  is  certainly 
questionable  whether  this  is  an  inconsistency  or  simply  an  exercise  in 
semantics.    At  any  rate,  the  testimony  of  Miss  Roberts  was  supported 
and  corroborated  by  other  evidence  in  the  case,  including  the  numerous 
rentals  of  vehicles  by  appellant,  the  pattern  of  the  rentals  [R-  T.  99-101, 
103,  112-118,  122-125],  the  presence  of  Miss  Roberts  at  the  time  of 
the  rentals  [r.  T.   119-120],  appellant's  false  statements  to  the  effect 
that  Miss  Roberts  was  sick  when  she  actually  was  parking  his  1965 
Cadillac  [r.  T.   91,   106,  118-19],  appellant's  nervousness  or  uncertainty 
when  he  crossed  the  border  with  Miss  Roberts  at  the  time  of  the  crime 
[R.  T.   139,   14l],  appellant's  false  statements  when  he  crossed  tbe 
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border  [r.  T.   139,  141],  the  false  addreM  given  by  appellant  on  July  8 
and  July  11  [r.T.  81-83,  86-87,  105],  and  appellant's  Incredible 
testimony  regarding  the  May  13  and  May  27  renUU  [fLT,  82-85,  97- 
105,   116-117]. 

Even  though  corroboration  of  the  testimony  of  Miss  Roberts  was 
not  required,  the  evidence  was  clearly  sufficient  to  justify  the  wneirtnuini 
verdict  of  the  twelve  Jurors.    Although  there  was  ample  corroboration 
here,  a  conviction  may  be  based  upon  the  uncorroborated  testimony  of 
an  accomplice,  even  though  the  accomplice  is  in  a  position  to  pdn 
favors  and  even  though  there  are  inconsistencies  in  the  testimony. 

Lyda  v.  United  SUtes,  321  F.  2d  788,  794  (9th  Cir.   1963). 

VI 
CONCLUSION 


For  the  foregoing  reasons,  it  is  respectfully  submitted  that  the 

judgment  of  the  Court  below  should  be  affirmed. 

Respectfully  sxibmitted. 

EDWIN  L.   MILLER,  JR. 
United  States  Attorney 

PHILLIP  W.    JOHNSON 
Assistant  U.  S.  Attorney 

Attorneys  for  Appellee, 
United  States  of  America 
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III  THE  imiTED   STATES  COURT  OF  APRALS 
FOR  THE  Nlirm  CIRCUIT 


SOLGHISSEY  JESSY, 

App«lL«nt, 

VI. 

THE  SUPERIOR  COURT  OF  THE  STATE  OF 
CALIFORNU.  AND  THE  COUNTY  OF  LOS 
ANGELES , 

ApT>«ll««l. 


APPELUNT'S   OPENING   BRIEF 


TO  THE  HONOItABLE  JUDGES  OF  THE  ABOVE  ENTITLED   COURT: 

JURISDICTION 
This   if  an  appeal   froa  an  ordar  of  tha  Unltad  Stataa 
Court   of  Appeals,   Central  District   of  CallfomLa,   The  Honora' 
ble  E.   AVERY  CRARY,    Judge  presiding,    being  action  nuaber 
67-I4A5  E.   C,   dlsBlsslng  the  Co^Ialnt   for   laelc  of  a   stated 
cause   of  action  and  under  the  statute  of   Ilaltatlona.      Juris- 
diction  Is    Invoked   under  Title    28,    Section    1291  U.    S.    C. 
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anTiiyHiT  ftr  tt«  ^m% 

Tbm  oOHpIalnt  dLtal«s«d  was  •  ccHpUlat  for  dmampt 
Cor  frmud,   caammncmd  by  th«  Appellant's  arrast   on  January 
26,    1944,   charglag  Appellant  with  dUturblag  tha  paaca, 
Latar  jailad  without  any  quaatlana    la  ragard  to  cba  baatlag. 

Thraa   of  tha  polica   offlcara  wara  CliatoD  AndarsoD 
Cnow  Chlaf  of  Polica  of  tha  City  of  Bavarly  Hills),  Me. 
lichay  and  Mr.   Jonas.       Thara  wara   othars  with   tha«  whan 
tha  arraat  was  mada.       Thara  was  a  jury  trial.       Tha   Bavarly 
lills   Polica  witnessad  what  cauaad  sarious   injur ias. 
ippallant  was   latar  jailad  on  said  chargas. 

Thare   followed  a  caoplaiat   foraasault  and  battary 
Eilad  May  31,    1%A,  Casa  No.  C-493,681,   Superior  Court 
3f  tha  State   of  California  entitled  "Solcsissey  Jessy, 
Plaintiff,   vs.  Maggie  George,   at  al..  Defendants".     The 
ictioD  was   tried  and  disnlased,   giving  the  defendants 
judg^nt  against   tha  plaintiff,   Solonissey  Jessy,    In  Propria 
Persona,  without  any  notice   or   legal  docuoent    in  regards 
CO  the  court  procedure  concerning  Civil  No,   C-493,681. 

Relatively   the  appellees  have    in  their  filea  and 
records  appellant's  arrest   on  January  26,    1%4,  at   615 
«orth  Oakhurst  Drive,    Beverly  Hills,  California,  which   ia 
the  source   of  this   case. 

AppelUnt  was  arrested  and   Uter  taken  to  jail  with- 
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o«C  U17  quastlou  mhmmt  th«  W«tUf        Thr—   of  ch«   PoIU« 
O££lo«rfl  wars  ClUtoa  Aatersoa  (aov  Ckimt  of  Pelic«  of  tte 
City  of  BSTarly  HUU),  Hr.   tiUibmy  aad  Mr.  JoMt.     Thar* 
Wf  oth«rs  with  cImb  whra  ch«  arrest  «••  M<te.       Th«r«  was 
•  jury  trial. 

AcdLoi  to  corar  daaagas   for   lAjorlaa  tuataiiMd  by 
tha  baatlxig,   tha  appalUnt  had  a   coaplalAt   flLad  on  Haj 
31,    1944.       Latar,   dolag  tha  work  la  propria  paraona. 
fttarful  of  baing  proaacutad  thaaaalvaa  by  tha  appallaot'a 
plana   to  taka  Casa  Mo.  C-493,681  to  a  hlghar  court,   tha 
appallaaa  violatad  appalLant'a   civil  rights  and  daprivad 
har  of  har    llbarty,    fr««doB  of  spaach  and  bar  Const  It  tttiooal 
rights. 

Tbm   first   is   that  tha  appallaaa  supprassad  avidanca 
in  thia  oaaa,  and  that  such  supprassion  conatitutad  a  danial 
of  diM  procass. 

It  ia  unthlnkabla  undar  tha  Unitad  Statas   systasM   of 
law,   a   Judgment  at  tha  disposal  of  tha  said  trial  court,  ihare 
iiopropar  standards   in  datarvining  thair  dacision  was  usad  to 
grant   tha  defendants  a  judgiaant  against   the  plaintiff. 

Tha  appellees     denied  the  appeal  equal  ri^ts   to  an- 
swer any  of  the  docments   or   to  be  heard,   and  their  c aotant ions 
are  without  laarit. 

Evidence  showing,   anong  other   things,    that  a   counter 
check  was  O.K.*d  by  Hrs.  Amdor,    in  October    1957.       Appellant 
decided   that  $60.00  would  do,    believing  that  aore  aooey  c<Mld 
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I  dnwn   la  thm  •tm»  ■aniMr*       Mhrnv  Cha  manmy  c«a*   txam,  sod 
w  Mrs.  Aaador  got  h«r   lafotastloD  la  ragsrd  to  tba  ••■•,  has 
iv«r  b««a  «a«v«r«d  to  far. 

On  Fabruary  U,    1966,  appalUat  dlacovarad  fraud   la 
Lsa  Ho.  C-493,681.       Aftar  tha  saM  waa  ravLawad,   it   U 
Laiatlff*a  baliaf  that   thara   la  fuch  avidaoca.        Ttta  caaa  was 
iportad  to  tha  Unltad  Stataa  D^partiMnt  of  Juatlra.  AppalLant 
itar  waa   laforaad  that  all   inquiry  la  dona  by  tha   Fadaral 
iraau  of  lovaatlgatlon,  and  raporta<J  tha  saaa  to  tha  officara 
id  aganta. 

Subatantlal  aTidanca   that  falaa  ftataaanta  ara  avom 
>  and  aant  to  tha  appallant  by  tha  attomaya   for  tha^palla«s 
I  anothar  thing  that  tha  appallant  aakad  tha  Fadaral  Buraau 
:  Invaatlgatlon  to  look  into,  aa  wall  aa  aaaking   iaforaatlao 
iraalf  • 

Thaaa  procaadings  aroaa  out  of  a  civil  action  and 
V  raaaona  sat  forth  appallant  holda  that  tha  aaid  trial 
Hirt  arrad   la  danying  tha  plaintiff's  right   to  raliaf. 

POIWr   I 

Tha  haaring  bafora  tha  Unitad  Statas  District  Court, 
intral  District  of  California,  bafora  tha  Honorabla  B.  Avary 
:«ry,   Judga  prasidlag,  was  ha  Id  on  Novaabar   13,    1967,   and 
idge  Crary  dismiasad  the  aattar  without  prajudica  dua  to  tha 
ict  that  a   causa   of  action  was  not  shown  or  statad   to  tha 
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»olnt  according  to  tba  frndttmi  tuUt   of  civil  Procodur*. 

roUfT   II 

lafuMil  during  a  haariag  to  glv«  raaaoD*   for  atat— iita 
La  a  docuBaat  aant  to  tha  appallant   in  Hovaabar,    I9ft7,   aftar 
:ha  appallant  aakad  tha  HonorabLa  E.  Avary  Ccary,   Jodg*,  what 
lid  tha  attomajt   for  tha  dafandants  aaan   in  ragard  to  tfaa 
:riainal  actiona?       No  daflnita  anawar  was   givan. 

POINT  HI 

la  apita  of  tha    fact  that   tha  appallaaa    invoLvad  a 
Lot  of  paopla   trying  to  stop  tha  appallant   froa  turning  thia 
:aaa  orar  to  tha  Unltad  stataa  CovarvMant,   appallant  aaauaaa 
:hat   thm  timm  and  afforta  tpant   in  bringing  thia   cata  to  tha 
Initad  Stataa  Govarnaent  hava  not  baan   in  vain. 

Thara  ara  nany  ways  and  aaans   that  tha  Unitad  Stataa 
niaiiwaiit    uaaa   through   ita   off  leas  and  agants  that  tha 
iTaraga  Aaarlcan  citlzan   ia  not   faniliar  with  or  awara  of. 

Appallant's  diacovary  of  Spadal  Triala,   and  attomaya 
lor  Spaclal  Trlala    in  August,    1967,  whara  Spacial  Agants  and 
Initad  Statas  Attorneys  hold  conferences   that  ara  strictly 
:onfidential«        There  are  Special  Aganta   for  fraud  caaaa, 
ind   it  alght  be  wall  to  say  that  each  and  every  ooa   of  tha« 
rorlc  diractly  out  of  Washington,  D.   C.   as  well  as   othar 
igancies,    office  staffs  and  certain  divisions   of  tha  Unitad 
;tata8  Government,    including  tha  Department   of  Justice. 
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In  r««llt7  tte  \imitm4t  Statas  Covaraarat   U  tA^juig 
action.      In  aoaa   laacanoai   tharc  ara  privata  caaaa  whara 
•acraoy  la  nacaaaarj  and  tha  doctaanta  and  axhlblta  ara  noc 
plaoad  la  courtrocaa   that  ara   opan   to  tha  public. 

Appallant'a  raquaat   for   Inquiring  throu^  Unitad 
Stataa  Covaroaant  o££icaa  and  aganta    la  racog^lxad   In  thla 
oaaa. 

Appallant  ballavaa   that  tha  Unitad  Stataa  Covam- 
nant  haa  takan  action  in  thia  caaa,   and  tha  aaaa  will  prova 
that  thara  ara  aoaM  thinga   that   tha  Unitad  Stataa  Covanaant 
will  not   tolaiata,    Including  what  tha  appallaaa*   filaa  and 
racorda  ahow   in  thia  caaa. 

POIHT   IV 

Tha  aacond  hearing  was  heard  on  January   2,    1966,    in 
tha  Unitad  Stataa  Diatrict  Court,   Oantral  Diatrict   of  Cali- 
fornia,   bafora  tha  HonorabLa  E.  Avary  Crary,   Judga.     Motion 
and  Notice   of  Motion  for  Reconsideration  by  the  Court   of 
Order  Diaaiasing  and  for  an  Order  with   leave   to  appellant  to 
amend  the  cooplaint. 

The   third  hearing  waa   in  tha  aaae  court  and  before 
the  aaid  Honorable  E.  Avery  Crary,   Judge,    on  January   29, 
1968.     At  each  hearing  appellant  appaard   in  propria  persona. 
Judgment  of  Diaaiasal  of  the  First  Aaanded  Cce^laint  was 
entered. 

-6- 


AppslUnt,   Boticlag  th»  chmnpt   la  tb«  CodcIuaIods 
!  Lew,   th«  mttonmjB   fior  Ch«  «pp«lLMt  »tMtm  that  crlalxMl 
o««oatioB  occurrad  la  1%4,  yt  aot  glviag  tb«  clat,   tb« 
aoa,  tlM  data  or  aaiM  of  tha  crlaa.       AppalUnt   IjMadUtaly 
ok  cha  mtcar  up  with  tha  Fadaral  Buraau  of  ImraaClgatioD, 
vlag  tha  naiMs   of  tha  f(xir  attornayt,  Harold  W.  tmoo^dj, 
nald  K     Byma,   John  Maharg,   «nd  Jaan  L.  Wabatar,  and  appall- 
t   la  working  also.       On  February  6,    1968»    flva   lattara  wara 
nt  out  to  tha  Crlainal  Divlalon  of  tha  Municipal  Court 
a king  tha  truth  about   tha  aana  alnca  thia   is  tha  aacond  tlaa 
la  statamant  haa  baan  aant  to  tha  appallant.      Tha   flrat   tljaa 
a  Novaabar,   1967,   and  aftar  oar  a  and  conaldaratloo,  appallant 
kad  tha  court,   by  filing  a  'Motion  and  Notlca  of  Mot  ion   for 
conaldaratlon  by  tha  Court  of  Ordar  Dlaaiaalng  and  For  an 
der  with  Laava   to  Plaintiff  to  Aaand  tha  Caaf>lalat",  dua 
tha   fact  that  appallant *a  Notice   of  Appeal  was   filad  on 
vambar   16,    1967. 

Iha   last  dociment   that  states   tha  year   1944.  Appallant 
s   ljq>rlsoned  as  a  result   of  the  crlae  without  any  other   in- 
znatlon  coacaming  the  tiina,   data  and  place. 

Appellant  decided  that   it  was   a  matter  that   tha  Federal 
reau  of  Investigation  should  have,   and  tha  nanas   of  the   fou: 
torneys    for  the  defendants. 

Arv    these   facts  and  statements   to  ba  hidden?        If  so, 
y?       As  appellant   In  this   case,   I  feal   that   in  detarainlng 
ether  the   statement    is   false   or   true    Is  a  aattar   that  should 
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b«  cLaarad  up  bcfor*  this  cMBm  i*  finally  aatclad  and 
:Ioaad. 

If  thara  ara  any  atapa  that  I  abould  taka  bafora  tha 
aaarlng,   I  would  Ilka  to  know. 

*Fraud  raprasantatixm"  naana    falaa 
atatananta  mada  with   iatant  to  dacalva,  and 
which  actually  produca  auch   ratulta. 
Montgcmery  S.  Ry.  Co.  v.  Matthaw. 
77  AU.   357,   364;   34  Aa  Rap   60 

"An  allegation  in  an  accuaatlon  for 
being  a  conmon   cheat  and  swindler,    la  a 
aufficient  atatement  that  auch  representa- 
tions were  made  with   intent   to  defraud". 
Crawford  v.   State, 
62  S.   E.   301,    304,   4  Ga.  App.    789 
Tha  appellees  have  no  regard  for  concerning  tha   i»- 

portance  of  prasentixig  Constitutional  rights,    or  varioua 

rulea   for  guidance  of  tla    trial  judges. 

With  a  violation  of  unlawful  or  fraudulent   intents, 

knowing  that  Case  C-493,681  had   been   IjDproperly  handled. 
I  think  that  their  own  records  show  substantial 

eivdence  establishing  the  guilt   of   the  appellaaa. 

Is   it  not  true   that   if  a  scheme   is  devised  with 

the   intent  to  practice   fraud,   and  the  appellees  used  their 

courts,    offices  and  agents    In  executing  the  scheme,    that 
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!«ct   that  th«r«   U  no  ■Ur«pr«tent«tLoo  of  a  •lagU  •xUtlng 
Mct  is   iinat«rUI7         This  «ms  a  schaM  raasonablj  calcuUtad 
o  dacalva.       Tha  court's  daclalon  was  usad   la  tha  axacutlon 

i£  Cha  schaina. 

All  of  thasa  circuBatancaa,   and  particularly  tha 
atailad  account   of  tha  appalleas'   fllat    fron  tiaa  to  tiaa 
atvaan   1944- 1959,   tha  United  States  GovariMant  can  prova 
ayond  a   reascxiabla  doubt  that  tha  appallaas   coMsittad    fraud 
n  Casa  No.  C-493,681. 

They  determined  and  so  ordered  the   Judgaant  agalziat 
ha  plaintiff  ba  given   to  tha  defendant. 

It  does  not  appear  that  the  plaintiff  was  present, 
or  avan  any  information  of  tha  court  proceedings  given  to 
er  at  any  time. 

The  appellees  actually  comnitted  theft,    in  a  secret 
anner,   and  the  money  from  tha  Judgment  was   stolen  and  takan 
nay  without   right. 

Tha   furtive  manner   that    the  appellees  used   in  the 
inal  settlement   of  Case  No.  C-493,681   is  not   known  to  tha 
ppellant.  Hcxi^ever,  where  contention  that  tha  plaintiff  was 
enied  her  Constitutional  rights   because  she  was  not  present, 
ivil  rights  denied,   as  wall  as  other  ways  and  means   that 
tie  casa  was    Improperly  handled,    the  contention  could  be   the 
asis   for  relief.        The  pertinent   facts  are  many  and  any  dis- 
Lite  can  be   settled   if  the  Court   required  proof  of  the  saas 
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rmigh  records  •Itbar  »tond  or  opon  to  tte  public. 

As  cpp«lUnt  in  Cba  c«t«,   I  would   llk«  to  ask  th« 
nrt  to  look  at  thm  records   on  flls   la  th«  Court  sad  offLcos 

agaats  of  tha  appallaas.        Tba  saaa  will  shov  kad  law 
forcaaant,   da  lays,   aad  tha  grouads  that  tha  srgvssants  raUad 

oppoaltioD  to  tha  Coaplaiat,  Anandad  Coaplaiat,  aad  othar 
cuaants  filad  by  tha  appallant  wara  without  aarlt.  Falaa 
ataaant  using  tha  Statuta  of  Llaiitatlons   that   thay  dal  Ibarata- 

and  maliciously  plannad  to  usa  as  an  alibi  to  hida  sod  coocaal. 
Tha  appallaas  wilfully  conductad   illagsl  procaadings 

withdraw  fron  sight  avarythlng  that  could  possibly  ba 
sd  to  taka   lagal  action  against   than.        Thair    idaa  was  to 
da  tha   truth. 

This   casa  has  mar it,  howavar*     As   tha  appallant    la 
a  aaaa,   thara  ara   lagal  docuaants   that  I  wrota  and   filad, 
illng  to  giva   in  datail  tha  partinant   facts,   ststing  a 
use  of  action  and  showing  s  causa  of  action. 

Therefore,   I  do  not   believe   that  certain  words  and 
rasas  are  sufficient  to  prevent   Justice   in  thia  case. 

If  it  is  possible   to  file  a  Motion  for  reaand  of 
sa  No.    67-1445-E.C.   to  be  removed  and  strictly  handled  by 
e  United  States   Government,   giving   its   offices  snd  agents 
risdiction  over  the  case,    I  would   like   to  do  so.        It  would 

possible  to  bring   in  all  of  the  true   facts   that   the  United 
ates  Government,    its  agents  and  offices  have  discovered  since 
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I  raporcad  thU  caaa,  as  wall,   to  cha  AaaocUtad  Praaa   Ia 
Hanhattai»,riaw  York,   that  I  wrota  to  1b  Novanbar,   1964, 

As  plaintiff  In  Casa  Mo.  C-493,66I   I  took  sctlon 
agalxist  tha  dafandants   to  anjoln  thaa  fron  gat t lag  away  with 
dlshonasty,  and  abusa.       As  appallant   In  Casa  Ho.   67- L443-E.C., 
I  took  action  In  tha  Unltad  Statas  District  Court  against  Cba 
appallaas,   to  anjoln  tham  tram  gatting  g^Bj  with  tha   fraud 
they  coamlttad,    Impropar  handling  of  Casa  No.  C-493,68L, 
and  all  other  stataments  and   facts   fllad   In  ay  CoHpLalnt, 
Amendad  Complaint,   Not  leas.  Motions  and  Appaals    fllad   In  tha 
Unltad  Statas  District  Court  and  tha  Unltad  Statas  Court  of 
Appeals. 

Apart  from  Its  ralatlonshlp  of  tha  salxad  judgpmnt 
tha  purported  dismissal  was  Inadmisslbla  because  tha  docu- 
ment did  not  state  a  causa  of  action  or  show  causa  of  action. 

Even   If  the   false  statements  had  been  a(kilsslbL« 
under  the  constitutional  principles  discussed  above.    It 
would  still  be  required  that   It  be  excluded  as   the  hidden 
evidence   Is   Insufficient  as  a  matter  of   law.      To  sustain 
the   conviction   of  tha  plaintiff  tha  hidden  evidence    Is 
totally  lacking   on  the  question   of  whether  any  offense  was 
ccinmltted.        The  date,    time,   place,   arresting  agent   Is  not 
listed. 

The  record  discloses  a   clear   failure   of  proof  of 
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v«Bu«.    (ApfMlUnt'a  EasMrch). 

In  th»  crlalnal  actions   la   1944  tha  proaacutloo.   If 
any,  was  raquaatad   In  tha  abaanca   of  tha  appalUnt,  who  had 
no  kaowladg*   of  tha  procaadlnga  to  prova  vanua   la  aocordanca 
with  tha  allagatlooa   of  tha   ladle tiaant  and   Ita   fallura  to 
do  so  conatltutaa  a   fatal  da  fact. 

If  tha  proaacutlon  fallad   to  haar   Its   burdan  on 
this   lsst»,   tha  ordar,   actlvltlas  and   falsa  stataaants  ara 
Insufficient  and  undar   tha  clrctnstances   of  the  case  worked 
ravarslbLa  prejudice  and  damage  on  the  appellant. 

Tha  record  discloses  a  clear   failure  of  proof  of 
Tsnue    (Appellant's  Research). 

Specifically,  as   the  appellant   la  this  case,    I   fln»- 
ly  believe  that  there   Is  s   total   failure   of  proof  sufficient 
to  sustain  a   conviction.        However,  aa  to  the  appellant 
Solomlssey  Jessy,    la  propria  persona,   specifically,   the 
proaacutlon  fallad,   among  other  things.     Therefore,    I  be- 
lieve  that   the  Federal  Bureau  of  Investigation  and  the 
Associated  Press   In  Manhattan,   New  York,  have  an  answer. 

POINT  V 

Action  to  procure  a  Judgment  on  tha  grounds    of  fraud. 
Appellant's  action  ccHaencad  within  two  years  after    Learning 
of  alleged   fraud   in  obtaining  execution  of  a  judgaant,    that 
was  awarded  to  the  defendants.      The   appellees,    ordered  tha 
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udgiMnC  b«c«u««  of  fraud  d«^>lt«  allagatiaiu  and  proof  chat 
ha  appallant  was  not  or  could  not  ba  prasant,   ksowlng  ttMt 
lO  inforaatian  waa  or  would  ba  glvan  that  aba  al^ht   la  acaa 
ay  dafand  haraalf  or  anawar  any  quastlona    in  ragard  to  tba 
iamiaaal  and  Judgnant. 

This  cauaa  of  action  to  procura  a  judpMot  on  tba 
round  of   fraud  rafiars  to  an  "action  to  procura  a  Jud^Mot 
a  tha  ground  of   fraud"  thia   t]ppa  of  action   ia   ooa  akin  to 
ha  connan  law  action  for  dacait  with  tha   idaa  to  ooncaal 
onatitutas  a  "fraudulent  mlarapraaantation"  and  without  a 
oubt  niarapresantation  was   tha  basis   of  appallcas'   action. 

Thara  is   ona  organization  that  doas  not  appaar   in  any 
f  tha  docmants    filed  by  tha  appallant,    or  nantionad   in  tba 
ourt  Raportar's  Transcript,   or  Minutas,  prior  to  tha  lotica 
f  Appaal   filad  on  February  3,    1968,    tha  Honorable  Judge  E. 
vary  Crary*s  suggestion  on  January  20,   1968,   followed  by 
ha  Appellant's  visit  to  the   office   on  the  above  date,    follow- 
d  by  a   latter  giving  mora  of  tha   facts  and  details   concerning 
he  case,   yet  not  able  to  go  into  the  office  for  an   interview 
ue   to  unavoidable  circumstances,    it  was   impossible  to  aeke 
n  appointment  and  keep  the  sane.       Working  conditions  ware 
ood  at  the   tiae,   however,    it  was  necessary   to  sake  plans   that 
ould  not  require  two  or  three  days    in  advance,  and  reseerch 
n  the   law  library  was   tha  only  step  that  would  solve  tha  pro- 
lan of  working  on  tha  case  alone. 
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Many  of  th*  Imttrnv,  muA  Ugal  docuBratt  that  haiw 
M«B  ■•at  to  Um  Praaldant  vara  taat   la  (ood  faith  bacauaa 
>f  tha  tijM,   raport,  and   lataraat  ahovn  by  tha   rratidaot 
if  tar  aandlng  a   Latter   la  ragard  to  Fadaral  aapLoyaaat. 
lowavar,   tha   fact   that  tha  offica  of  KcodobIc    Opyuat unity 
La  a  part  of  tha  azacutlvc   of  flea  of  tha  Praaldant  or  ratbar 
I  branch  of  that  of  flea   la  anothar   offlca  with  aganta  working 
Eor  tha  Unltad  Statas  Governnant.        Tharafora,   tha  Offloa 
)f  Ecanomlc  Opportunity  haa   Ita   rights    in   this   casa.        Tha 
Lattar  that  tha  appellant  recalvad    fron  tha  Offlca   of 
Economic  Opportunity   la   ona   that  raprasants   tha  Unltad  Statae 
Sovammant   in  aona  way,  and  to  have  tha  sama  afflrv  cartain 
loccments  and  the  signature  of  tha  PrasLdant   In  regards  to 
:hla  matter,   the  case  could  be  settled  and  closed. 

COBCLUSION 
Appellant  raspactfully  request   this  Honorable  Court 
Eor  Its   reversal  of  the  Order  Dlaalsslng  the  Ccmplalnt  and 
Eor  such  other  and   further  rallaf  aa  to  tha  Court  saass  Just 
ind  proper   In  tha  pramlsas. 

Respectfully  subnltted 

Solomlssc^l  jas  sy 


Appellant,    In  Pto^rte   Persona 


-U- 


CERTITICATI 

SOLGMISSET  JESST,   la  propria  persona,   oarclfias 
Chat,    in  conzaactloD  with  tha  praparation  of  thU   Brlaf, 
•ha  has  axaminad  Rulaa   18,    19  and  39  of  tha  Unitad  Stataa 
Court   of  Appaala   for  tha  Hlnth  Circuit,   and  that,    in  bar 
opinion,   tha  foragoing  briaf  ia   In  full  caHf>lianca  with 
Chosa  rulaa. 

Data4:  May   2,    1968. 


Par^ona 


AppalLant,    lik  T^<jprla  P«] 
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lATE  OF  CALITORHIA  )  ATFIDAVIT  OF  tIMLTMG 

)•■. 
OURTT  OF   LOS  AHGELES      )  (1013«  C.C.P.) 


SOLCHISSKY  JESST,  appclUnc    in  proprU  p«r«ana,    b«ln/, 
Irst  duly  morn,  upon  oath  ttAtcs: 

I  aa  a  cltixan  of  tha  Unicad  Statat  and  rasldcot   of 

ha  county  aforasald.        I  mm  ovar  tha  aga  of  aightaan 

aars,  and  tha  appallant   ia  propria  parsooa   in  tha  within 

ction;    that  on  May  3,    1968,    I  sarvad   tha  within  AFPOJAJrr'S 

FEMIMG  BRIEF   on  tha  appallaas    in  said  action,   by  placing 

hraa  copias   tharaof  ancloaed   in  a  saalad  envalopa  with 

ostaga  tharaon  fully  prapaid  in  tha  Unitad  Statas  nail 

t  Fifth  and  Spring  Streats,   Los  Angelas,  California, 

ddrassad  as   follows: 

JOHN  D.   MAHARG,   Esq. 

County  Counsel 

County  of  Los  Angelas 

648  Hall  of  Administration 

300  West  Taoople  Street 

Los  Angelas,  California   90012 

ubscribed  and  sworn  to  before  / 

e  this   3rd  day  of  May,    L968  ^ 


mLn  istey,   tfeary  P^bfiic 
nr   the  State   of  California 
'rincipal  County  -   Los  Angeles 

y  Commission  Expires:    9/3/70 
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Los  Angeles,  California  90012 

625-3611,  Ext.  65629 

Attorneys  for  Appellees 


TuriCAL    UiDEX 

Statement   of  Cap.>- 1 

Argument      3 

I.   The  First  Amended  Complaint  la  Unintel- 
ligible and  Statea  No  Racognlzablc  Clala 
to  Relief  Against  Appellees  ...   3 
II.   No  Claim  to  Relief  is  Stated  by   l.k 

Amended  Complaint  in  That  It  is  Barred 

by  the  Statute  of  Limitations 4 

Certificate  6 


Index 

TABLE  OK  CASKS  AND  AUTHORITIES  CITED 

C«s«t 

Agnew  V.  Moody  (9th  Clr.  1964)  320  F.2d  868 
Harmon  v.  Superior  Court  (9th  Clr.  196A) 

329  F.?d  154  

Johnson  v.  MncCoy  (9th  Clr.  1960)  278  F.2d  37 
Lambert  v.  Conrad  (9th  Clr.  1962)  308  F.?d  571 
Urson  V.  Gibson  (9th  Clr.  1959)  267  F.2d  386 
Sires  V.  Colo  (9th  Clr.  1963)  320  F.2d  877   . 
Smith  V.  Cremlns  (9th  Clr.  1962)  308  F.2d  187 


Authorities 


California  Code  of  Civil  Procedure,  §338(1)  ....  5 

Civil  Rights  Act  A2,  U.S.C.A.  $S19S3,  1985   ....  5 
Federal  Rules  of  civil  Procedure,  Rule  9(b) 

28,  U.S.C.A 4 


IN  THK 
UNITED  STATES  COURT  OF  An 
FOR  THE  NINTH  CIRCUIT 


SOLOiMISSEY 

JESSY, 

) 

Appellant,   j 

vs. 

1 

niE  SUPERIOR  COURT 
CALIFORNIA  AND  LOS 
COUNTY, 

OF 

ANGELES          S 

Appellees.    1 

NO.   22766 
APPELLEES'   BRIEF 


COME  NOW  the  appellees,  THE  SUPERIOR  COURT  0^  Hit,   STATE 
OF  CALIFORNIA  FOR  THE  COUNTY  OF  LOS  ANGELES  and  THE  COUNTY 
OF  LOS  ANGELES,  and  present  herewith  their  brief  on  appeal: 

STATEMENT  OF  CASE 

Although  appellant  has  a  portion  of  her  brief  labeled 
Statement  of  the  Case  (pp.  2-^) ,  the  appellees  believe  it  is 
necessary,  for  the  purpose  of  clarity,  to  also  submit  a  brief 
statement  of  the  case. 

On  October  2,  1967  the  appellant  filed  a  doctment  with 
the  United  States  District  Court,  Central  District  of 
California,  labeled  "Complaint  for  Damages  for  Fraud" 
(page  2  of  record).   On  November  1,  1967  the  appellees,  ap- 
parently named  as  defendants  in  the  above  purported  claim  for 
relief,  filed  a  motion  in  that  court  to  dismiss  the  document. 
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tiu    cwui  L    >;miiLt.-ii    Cue    i'l'Hjuii    tf>    wibiiuhh    i>ur.    niio-.oti    mc    «p- 

icllaiit  leave  to  amend  her  document  (page  11  of  record)* 

On  January  2,    1968  the  appellant  filed  a  docuaont  vlch 
h.it  same  coui  t  entitled  "Amended  Complaint"  (page  6  of 
ecord) .   On  January  11,  1968  the  appelleea  filed  a  Motion  to 
lismlss  the  "Amended  Complaint"  (page  13  of  record).  The 
:ourt  granted  the  Motion  to  Dismiss  the  First  Anended  Coa- 
tlnint  (page  23  of  record).   In  dismissing  the  First  Aawnded 
lomplaint  the  court  found:   that  the  plaintiff  was  a  defendant 
n  a  criminal  action  pending  in  the  Superior  Court  of  the 
;tate  of  California  for  the  County  of  Los  Angeles  in  approxi- 
lately  July  of  1959,  but  that  the  said  action  was  disnlssed; 
:hat  the  plaintiff  was  a  defendant  in  a  crinlnal  action  pend- 
.ng  in  the  Superior  Court  of  the  State  of  California  for  the 
Jounty  of  Los  Angeles  in  the  year  1944,  and  was  prosecuted 
n  that  criminal  action  by  the  District  Attorney  of  the  County 
>f  Los  Angeles;  that  the  plaintiff  was  imprisoned  as  a  result 
)f  the  aforementioned  criminal  prosecution  which  occurred  in 
:he  year  19AA  (see  page  20  of  record). 

This  Judgment  of  Dismissal  of  the  First  Amended  Cooplaint 
[page  23  of  record)  was  appealed  from  by  the  appellant 
[page  25  of  record).   In  all  proceedings  on  record  in  the 
)istrict  Court  the  appellant  elected  to  appear  in  propria 
)ersona. 

The  appellees  respectfully  submit  the  issue  before  this 
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auri  if:  whctrui  liic  ,)\u'.  ■j..,,,i   ol  DitnUsal  ol  the  Firit 
ncndcd  Complaint  w.in  properly  granted. 

A! ';  ■::   ::t  ok  case 

The  Judgment  ol  Dismissal  of  the  First  Amended  Cooplaint 
ntcred  by  Che  District  Court  in  favor  of  appellees  vat  correct 
nd  proper  in  that  the  First  Anended  Cooplaint  failed  to  Btmf 
claim  upon  which  relief  could  be  granted.  The  District 
hurt's  action  should  be  sustained  on  either  of  the  folloi^ing 
rounds: 

I 

THE  FIRST  AMENDED  COMPLAINT  IS  UNINTELLIGIBLE  AND  STATES 
3  RECOGNIZABLE  CLAIM  TO  RELIEF  AGAINST  APPELLEES. 

The  appellees  arc  unable  to  understand  the  import  of  the 
ncnded  complaint.   The  document  appears  to  consist  of  a  series 
f  arguments  and  conclusions  all  of  which  are  unintelligible. 
ppellees  are  unable  to  extract  any  factual  toaterial  from  the 
Irst  Amended  Complaint  in  ordor  to  proceed. 

As  to  the  appellee,  County  of  Los  Angeles,  the  First 
nended  Complaint  alleges  that  the  District  Attorney  was  in- 
olved  In  the  imprisonment  of  the  appellant.   It  also  alleges 
hat  at  certain  times  the  Public  Defender  represented  the 
ppellant.   The  First  Amended  Complaint  fails  to  allege  in 
hat  manner,  if  any,  the  County  of  Los  Angeles  or  its  agents 
cted  illegally  in  affecting  the  appellant's  rights.   Further, 
pparcntly  the  appellee  and  the  appellees'  agents  were  acting 
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A/«  Judicial  or  quonl-Judiclal  capacity  in  all  of  ttie  intcl> 
Lglblc  events  related  by  appellant  and  suit  would  not  lie 
gainst  them  In  any  event.   Harmon  v.  S        Court  (9th  Clr. 
WO    329  F.2d  J5A. 

As  to  the  appellee  the  Superior  Court  of  the  State  of 
nllfomla  for  the  County  of  Los  Angeles,  the  court  and  Its 
jdges  are  immune  to  suits  for  damages  for  actions  taken  trlth- 
T  their  Jurisdiction.   Larson  v.  Gibson  (9th  Cir.  1959)  267 
.2d  386.   Johnson  v.  MacCoy  (9th  Cir.  1960)  278  F. 2d  37. 
?;new  v.  Moody  (9th  Cir.  1964)  330  F.  2d  868.   Sires  v.  Cole 
Hh  Cir.  1963)  320  F.2d  877.   Harmon  v.  Superior  Court 
Jth  Cir.  196A)  329  F.2d  154,  155. 

If  appollnnt  is  attempting  to  state  a  claim  to  relief 
or  fraud  by  her  Amended  Complaint  then  the'  appellees  arc  un- 
ble  to  find  any  facts  to  support  such  a  claim.   Further,  any 
ircumstances  constituting  fraud  must  be  particularly  stated. 
cderal  Rules  of  Civil  Procedure.  Rule  9(b),  28  U.S.C.A. 

II 

NO  CLMM  TO  RELIEF  IS  STATED  BY  THE  AMENDED  CO^fPLAINT  III 
HAT  IT  IS  BARRED  BY  THE  STATUTE  OF  LI>aTATIONS. 

The  amended  complaint  shows  that  the  last  overt  act  that 
ould  have  possibly  been  committed  by  the  appellees  would  have 
een  on  July  20,  1959  (page  A  of  "Amended  Conplaint").   Since 
ell  over  eight  ye.-»rs  elapsed  before  the  appellant  filed  her 
complaint"  in  November  of  1967,  any  action  against  the  «p- 
ellees  would  be  barred  by  the  applicable  statute  of 
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iriii-HLion.s.   Cftliiornin  Code  ot  Livii  Procedure,  {33^(1) 
irovldcs  that  an  action,  other  than  for  the  recovery  of  reel 
iropcriy,  must  be  cotrancnccd  within  three  years  If  there  is  ea 
ictton  upon  a  liability  created  by  statute  other  than  a  penalty 
tf  forfeiture. 

Assuming  this  is  an  action  brought  under  the  Civil  Rights 
£t,  42  U.S.C.A.  §§1983,  1985,  it  is  settled  law  that  in  re- 
peat to  any  action  brought  on  the  ground  of  deprivation  of 
livll  Rights  In  a  Federal  District  Court  having  its  situs  in 
lalifornia,  the  statute  of  limitations  is  three  years  in  that 
his  limitation  period  commences  to  run  in  respect  to  any 
articular  defendant  from  the  date  of  the  last  overt  act  at- 
ributed  to  that  defendant.   Lambert  v.  Conrad  (9th  Cir.  1962) 
08  F.2d  571.   Smith  v.  Cremlns  (9th  Cir.  1962)  308  F. 2d  187. 

Respectfully  Aub.nltted, 

JOHN  D.  KAllARG, 
County  Counsel 


Robert  R.  Taylor 
Deputy  County  Counsel 
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CERTIFICATE 

I  certify  that,  in  connection  wtth  the  preparation  of  Chii 

>rlcf,  1  hnvo  examined  Rules  18,  19,  and  39  of  the  United 

States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that.  In 

ny  opinion,  the  foregoing  brief  is  in  full  coo^lianca  with 

:ho8e  rule.  i^^r>^fj?^y^ 

ROBERT  R.  TAYLOR, 

Deputy  County  Counsel 
County  of  Los  Angeles. 
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AFFIDAVIT  OF  SERVICE  BY  MAIL 

ounLy  of   Ix)8  Aniiclcn    ^ 

J     88. 

Late  of  California  ) 

Beulah  Moy  being  first  duly  sworn,  deposes  and  says: 

That  affiant  is  and  was  at  all  times  herein  sientloned  a 

Itizen  of  the  United  States  and  a  resident  of  the  County  of 

or.  Angeles,  over  the  ago  of  eighteen  years  and  not  a  perty 

0  nor  interested  in  the  within  action;  that  affiant's  buainess 

s  6A8  Hall  of  Administration,  City  of  Los  Angeles,  County  of 

OS  Angclos,  State  of  California; 

That  on  the  5th  day  of  June,  1968,  affiant  served  the 

ttached  APPELLEES'  BRIEF  upon  Solomissey  Jessy  by  depositing 

copy  thereof,  enclosed  in  a  sealed  envelope  with  postage 

hereon  fully  prepaid,  in  a  United  States  mall  box  in 

OS  Angeles,  California,  addressed  as  follows: 

Solomissey  Jessy 

1967  1/2  South  Raymond  Avenue 

Los  Angeles,  California  90007 

nd  that  the  person  on  whom  said  service  was  made  resides  at 

place  where  there  is  a  delivery  service  by  United  States 

ail,  and  that  there  is  a  regular  conmunication  by  nail  between 

he  place  of  mailing  and  the  place  so  addressed. 

SUBSCRIBED  AND  SWORN  to  before  me 

this  5th  day  o/  June,    1968.         --  '       ■ 

Beulah  hoy    *' 
WILLIAM  G.  SliARP,  County  Clerk, 


V    ,  I  Deputy 
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TOPICAL  DfDEX 

Paf« 

Preliminary  Statement ; 

S  ta  tement  of  the  Caae  2 

Queatlons  Preaented  *■ 

Suamary  of  Argument  .  .  - 

Argument 21 

I. 

Under  the  "reasonable  cause"  standard  of 
Section  10(1),  a  preliminary  Injunction 
should  be  granted  If  the  District  Court 
finds  that  the  propositions  of  law  and 
factual  allegations  underlying  the 
Regional  Director's  petition  are  not 
Insubstantial  and  frivolous,  and  on 
appeal,  the  scope  of  review  is  limited 
to  a  determination  of  whether  the 
District  Court's  findings  are  clearly 
erroneous  11 

A.  The  Court's  role  In  a  Section  10(1) 
proceeding  Is  confined  to  determining 
whether  the  Regional  Director  has 
reasonable  cause  to  believe  that  an 
unfair  labor  practice  has  been 
committed,  and  all  that  this  requires 
Is  the  prima  facie  establishment  of 
facts  from  which  an  Inference  might 

be  drawn  that  the  charge  Is  true 13 

B.  Upon  appeal  from  an  order  granting  a 
preliminary  Injunction  pursuant  to 
Section  10(1),  the  District  Court's 
finding  of  "reasonable  cause**  will 
not  be  set  aside  unless  the  sane  Is 

clearly  erroneous  20 

II. 

The  District  Court's  finding  that  there 
was  reasonable  cause  to  believe  that 
Appellants  have  engaged  In  unfair  labor 
practices  within  the  meaning  of  Section 


11 


Pag* 


8(b)('*)(i)(li)(B)  of  th«  Act  It 

supported  by  substantial  evldenc*  and 

Is  not  clearly  erroneous 27 

A.  The  Regional  Director' ■  contention 
that  autonomous  divisions  of  a  single 
corporation  can  be  considered  separate 
employers  within  the  meaning  of 
Section  8(b)(^)(B)  Is  premised  on  an 
interpretation  of  the  Act  which  Is 

not  clearly  unreasonable  or  frivolous  ...  27 

B.  The  District  Court's  finding  that 
there  Is  reasonable  cause  to  believe 
that  the  Los  Angeles  Herald-Examiner 
Is  operated  autonomously  and 
Independently  of  the  San  Francisco 
Examiner,  the  San  Francisco  Chronicle 
and  the  San  Francisco  Printing 

Company  was  not  clearly  erroneous  50 

III. 

The  District  Court's  order  denying 
Appellants'  request  for  an  order 
permitting  depositions  and/or 
Interrogatories  and/or  compelling  the 
attendance  of  witnesses  was  not  clearly 
erroneous  


IV. 


58 


The  District  Court's  order  that  all 
evidence  be  presented  by  affidavits 
and  that  no  oral  testimony  be  heard 
unless  otherwise  ordered  by  the 
Court  was  not  an  abuse  of  discretion 68 

Conclusion 77 
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SAN   FRANCISCO-OAKLAND 
NEWSPAPER  OUILD,   et  al.. 


Appellants, 


vs. 


RALPH  E.  KENNEDY,  REGIONAL 
DIRECTOR  OF  REGION  21  of 
the  National  Labor  Relations 
Board,  for  and  on  behalf  of 
the  NATIONAL  LABOR 
RELATIONS  BOARD,  et  al.. 

Appellees. 


R06.  22767 
22766 
22769 


BRIEF  OF  CHARGING  PARTIES  -  (TP^T.^ftT? 


PRELIMINARY  STATDCEWT 
This  is  an  appeal  froa  an  order  and  suppleaental 
order  of  the  United  States  District  Court  for  the  Northern 
District  of  California  entered  in  proceedings  which  were 
instituted  on  behalf  of  the  National  Labor  Relations  Board 
against  Appellants  pursuant  to  Section  10(1)  of  the 
National  Labor  Relations  Act  (29  U.S.C.  §  160  (1)). 
Appellee  Ralph  E.  Kennedy,  Regional  Director  of  Region  21 
of  the  Board,  petitioned  the  District  Court  seeking  a  pre- 
liminary injunction  interlocutory  to  the  final  disp>o8ition 
of  charges  filed  with  the  Board  by  thr  Los  Angeles  Herald- 


Examiner  and  tht  San  Praneltco  Exaalnar  ("Chartinc 
Partlaa")  alleging  that  Appellants  had  engaged  in,  and     | 
were  engaging  In,  unfair  labor  practices  within  the  Meaning 
of  Section  8(b)(i«)(l)(ll)(B)  of  the  Act  (29  0.8.C.  f  158(b)' 
(4)(l)(ll)(B).   The  order  and  suppleaental  order  by  the 
court  below,  granting  the  prellalnary  Injunction,  were 
entered  on  February  7  and  February  8,  1968,  pursuant  to 
findings  of  fact  and  conclusions  of  law  aade  and  fllad 
on  February  7,  1968.  This  court's  Jurisdiction,  on  appaal  j 
from  those  orders,  is  Invoked  under  Sections  1291  and  129? 
of  Title  28  of  the  United  States  Code.  I 

Subsequent  to  the  filing  of  Notice  of  Appeal  by 
Appellants,  the  Charging  Parties  moved  to  intervene  at     I 
Appellees,  and  permission  for  the  sasM  was  granted  by  this 
Court  on  April  19,  1968.   This  Brief  is  accordingly  filad 
on  behalf  of  Charging  Parties  -  Appellees. 

STATEMENT  OF  THE  CASE 
The  Los  Angeles  Herald-Examiner  (herein  called 
the  "Herald-Examiner")  publishes  a  dally  and  Sunday  news- 
paper in  Los  Angeles,  California.   It  Is  an  Independent 
division  of  The  Hearst  Corporation.   The  San  Francisco 
Examiner  (herein  called  the  "Examiner"),  publishes  a  dally 
newspaper  in  San  Francisco,  California,  and  also  publishes 
a  Sunday  newspaper  Jointly  with  the  Chronicle  Publishing 
Company.   The  Chronicle  Publishing  Company  (herein  called 
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"Chronicle"),  a  Nevada  corporation,  publlahet  a  dally  newa- 
paptr  in  San  Pranclaco  known  aa  The  Chronicle.  The  San 
Francisco  Newspaper  Printing  Coapany  (herein  called  "Print- 
ing Company**),  a  Nevada  corporation,  la  located  In  San 
Francisco  and  Is  engaged  in  the  bualneaa  of  newspaper  print- 
ing.   It  performs  the  mechanical,  circulation,  advertising, 
accounting,  credit  and  collection  functiona  for  both  tiM 
Examiner  and  the  Chronicle. 

On  or  about  December  15,  1967,  the  Appellant  labor 
organizations,  with  the  exception  of  the  San  Pranclaco- 
Oakland  Newspaper  Guild,  cosaaenced  picketing  the  plant  and 
premises  of  the  Los  Angeles  He  raid- Examiner  in  aiipport  of 
a  labor  dispute  with  that  newspaper.  Subsequently,  on  or 
about  January  3«  1968,  and  for  the  purpoae  of  supporting 
the  labor  dispute  with  the  Herald-ExaadJ)er,  Appellanta 
commenced  picketing  the  San  Francisco  planta  and  prcaiaes 
of  the  Examiner,  the  Chronicle  and  the  Printing  Coapany 
and  distributing  hand  bills  to  employees  and  the  public  at 
those  locations.   Appellant  San  Franciaco-Oakland  News- 
paper Oulld  orally  Instructed  its  members  eiq>loyed  by  the 
Printing  Company  to  engage  in  work  stoppages  and  refusals 
to  perform  services  for  their  employer.   As  a  reault  of 
these  acts,  the  newspaper  publication  and  printing 
facilities  of  the  Elxaminer,  the  Chronicle  and  the  Printing 
Company  were  shut  down. 
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On  January  5*  and  January  6,  1968  tiM  tnainar 
•nd  the  Herald-Exanlnar  fllad  chargaa  and  aa«nd«d  eharg«a 
with  the  National  Ubor  Ralationa  Board,  and  filed  addition- 
al chargea  on  January  10,  all  alleginc  that  Appellant* 
had  engaged  In  and  were  engaging  In  unfair  labor  practleea 
prohibited  by  Section  8(b)(U)(i)(ii)(B)  of  the  Act,  which 
proBcrlbea  conduct  In  the  nature  of  a  aeeondary  boycott. 

After  conducting  a  prellBlnary  Inveatigatlon,  aa 
required  by  Section  10(1)  of  the  Act,  Regional  Director 
Kennedy  concluded  that  there  waa  raaaonable  cauae  to  believe 
that  Appellants  had  engaged   In  unfair  labor  practices  under 
Section  8(b)(U)(i)(ii)(B)  and  that  an  unfair- labor-practice 
complaint  should   Issue.*     Thereupon,   pursuant  to  Section 
10(1)   of   the  Act,  Kennedy  filed  a  petition  In  the  Court 
below  on  behalf  of   the  Board  seeking  a  prellJBlnary 


le   Injunction  pending  final  disposition  of  the  proceedinga 

17    before  the  Board.     The  petition  for  a  prellAlnary 

n[  injunction  was   supported  by  twenty  affidavits,   together 

19  with  exhibits. 

I 
i 

M  I 


» 

On  January  19,  1966  the  cooqplaint  issued  againat 
j3  Appellants  based  upon  the  charges  filed  by  the  Herald- 
„  Examiner  and  the  Examiner,  and  is  presently  set  for 
jj  trial  before  a  Trial  Examiner  of  the  Board  coaiwncing  on 
^  May  20,  1968. 


On  January  12,  1968  the  Court  below  issued  an     j 

order  requiring  Appellant!  to  show  cause  why  an  injunction  ' 

should  not  issue  enjoining  and  restraining  thea  ss  prayed 

In  the  petition.  That  order  provided  that  all  evidence  mm 

to  be  presented  by  affidavits  and  that  no  oral  testimony   ' 

would  be  heard  unless  otherwise  ordered  by  the  Court. 

I 
On  January  2U,  1968  certain  of  the  Appellants  flle4 

with  the  Court  below  a  request  for  an  order  peraitting 
9!  depositions  and/or  Interrogatories  and/or  coapelling  the 

attendance  of  eight  named  witnesses.  On  January  31,  I968 
,1   the  District  Court,  after  hearing  arguments  on  the  afore- 
,2 1  said  request,  denied  the  request.   In  rejecting  this  and  a  I 
IS  I  further  request  of  Appellants  for  a  continuance  of  the 
,4   hearing  to  enable  discovery,  the  Court  concluded  that  to 
,3  permit  discovery  by  depositions  or  otherwise  would  at  beet 

create  only  conflicts  in  the  evidence  and  raise  credibility i 


10 


16 


j7  I  issues  which  would  have  to  be  resolved  by  the  Board  and 


18 


which  would  not  overcome  the  showing  of  reasonable  cause 

,g   that  was  clearly  set  forth  In  the  petition  and  affidavits 
I 

filed  by  Regional  Director  Kennedy. 

On  February  7,  1968,  the  District  Court  conducted 

a  hearing  on  the  petition,  and  after  oral  arguaient  and 

consideration  of  the  evidence,  concluded  that  an  injunction 

should  issue.   The  Court  entered  findings  of  fact  and 

conclusions  of  law  on  the  sane  date,  finding  and  concluding 

that  there  was,  and  that  petitioner  h^d,  reasonable  cause 
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to  believe  that  the  Herald-Ex««lner  Is  operated  Independent- 
ly of  the  Examiner,  of  the  Chronicle,  and  of  the  Printin« 
Company;  that  there  was,  and  that  petitioner  had,  rcatoneble 
cause  to  believe  that  appellants'  picketing,  and  other 
conduct,  at  the  San  Francisco  plants  and  preaises  of  the 
Examiner,  the  Chronicle  and  the  Printing  Coopany,  in  fur- 
therance of  the  dispute  with  the  He r« Id -Examiner  in  Loa 
Angeles,  had  an  unlawful  object  and  violated  Section  8(b)(4) 
(1)(11)(B)  of  the  Act. 


QUESTIONS  PRESEW^gp 
1.  Whether  It  was  clearly  erroneous  for  the 
District  Court  to  find  and  conclude  that  tnere  is  reasonable 
cause  to  believe  that  the  Los  Angeles  Herald-Exaalner  is 
operated  autonomously  and  Independently  of  the  San  Francisco 
16 1  Examiner,  the  Chronicle,  and  the  Printing  Coapany,  and 
17   that  there  is  reasonable  cause  to  believe  that  Appellants 
IS  violated  Section  8(b) (4)(l) (11) (B)  of  the  Act. 

19  j  2.  Whether  It  was  clearly  erroneous  for  the 

20  District  Court  to  deny  the  request  of  Appellants  for  an 

21  order  permitting  depositions  sind/or  interrogatories  and/or  • 

22  compelling  the  attendance  of  witnesses. 

23  1  3.  Whether  It  was  clearly  erroneous  for  the 

I 

24  District  Court  to  enter  a  show-cause  order  requiring  that 
2s  all  evidence  be  presented  by  affidavits,  unless  otherwise 

26  ordered  by  the  court.  i 

6.  ' 


8UHMARY  OF  ABOtllinrr 
Ai  a  subject  for  prtllnlnary  conild«r«tl9n,  this 
brief  flrit  discuss**  tht  confined  nstur*  of  the  District 
Court's  role  In  a  Section  10(1)  proceedlnc  and  the  lialt«d 
s  I  scope  of  review  on  an  appeal  f ro«  such  proceeding.  It  Is 
6,  Shown  that  the  District  Court  In  a  Section  10(1)  proceeding 
7 1  Is  merely  required  to  determine  whether  there  Is  reasonabl* 
•|  cause  to  believe  that  an  unfair  labor  practice  snuae rated 
»|  in  that  section  has  been  conaltted,  and  that  this  requlre- 
10  I  ment  is  satisfied  by  the  establlshaent  of  the  eleaents  of  a  I 
n!  prima  facie  case.   The  statutory  standard  of  "reasonable 
12  cause"  is  met  upon  a  showing  by  the  Regional  Director  that  I 
13 1  the  factual  contentions  and  legal  propositions  underlying 

14  his  petition  are  substantial  and  not  frivolous.  Thus,  the  ' 

15  question  on  appeal  is  not,  as  Appellants  have  asserted, 

16  whether  the  District  Court  erred  in  finding  that  the  news-  ' 

17  paper  divisions  of  The  Hearst  Corporation  are  genuinely 
u  neutral  employers  and  that  there  is  reasonable  cause  to 

believe  Appellants  had  violated  the  Act.  The  question  befoi^ 
this  Court  is  whether  it  was  clearly  erroneous  for  the 
District  Court  to  find  that  there  is  reasonable  cause  to 

22  believe  that  the  Herald-Examiner  is  operated  autonoaously 

23  and  Independently  of  the  Examiner,  the  Chronicle  and  the 

24  Printing  Company,  and  that  there  is  reasonable  cause  to 
2j  believe  that  Appellants  have  violated  Section  8(b) (*)(1) 
2«  (il)(B)  of  the  Act. 

I  7. i 
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Oitcusslon  th«n  turns  to  th«  authorities  which 

2 1  demonstratt  that  tha  lagal  proposition  undarlylnc  tha 

J  Raglonal  Director's  petition  herein  is  not  frivolous  snd 
4  that  it  presents  a  substantial  issue  of  law  for  deter- 
s  mlnation  by  the  National  Labor  Relations  Board.   In  thia 
«  connection  it  Is  shown  that  the  Board  and  the  courta  have 
7  adopted  a  rule  that  coosnnly  owned  enterprises  are  not  to 
■  be  considered  a  single  employer  within  the  aeaninc  of 
9  1  Section  6(b)(U)  of  the  Act,  unless  there  is  such  active 

10  common  control  over  them,  as  distinguished  froa  aerely  a 

11  i  potential  common  control,  as  to  denote  an  appreciable 
12 1  integration  of  operations  and  manageaent  policiea.   In 
IS,  response  to  Appellants'  argument  that  the  courts  and  the 

14  Board  have  never  applied  this  rule  to  separate  divisions 

15  of  a  single  corporation,  it  is  pointed  out  that  this  ques- 
16 ;  tion  has  only  been  before  the  Board  one  tiae  and  that  in 

17  that  instance,  rather  than  adopting  a  rule  of  law  pre- 

18  eluding  separate  divisions  of  a  single  corporation  fro« 

,9  being  considered  separate  employers,  the  Board  predicated 
20  1  its  decision  on  a  finding  that  the  separate  divlaiona  ther*  ! 
2,  :  Involved  were  in  fact  comoonly  controlled  and  operationally  I 

22  integrated.   Appellants'  argument  that  the  "comon  control"  ] 

23  test  is  only  applicable  in  situations  involving  separate 
,4  legal  entitles  rests  upon  a  fallacious  preaiise  that  the 
,5  courts  and  the  Board  will  look  through  for*  to  substance 
jj  when  multiple  forms  are  Involved,  but  will  disregard 

8. 


1  Bubstance  when  only  one  legal  fom  If  involved.  I 

2  Next,  the  brief  exaalnee  the  evidence  which 

1  supports  the  District  Court's  findinca  that  there  is 

I  i 

4 1  reasonable  cause  to  believe  that  the  Hearld-ExsAlner  if  ia 

s  fact  operated  as  an  autonoaous  and  independent  division  of 

•  The  Hearst  Corporation.   In  this  connection,  it  ia  pointed 

7  out  that  Hearst  is  a  congloswrate  corporation  consistinc  of 

I  many  separate  divisions,  including  newspaper  publishinc 

0 1  enterprises  in  seven  different  cities,  a  nag^tine  diviaion 

10 1  which  publishes  twelve  magazines,  three  radio  and  televleioo 

II I  divisions  operating  in  three  separate  cities,  a  newspaper 

12 1  feature  syndicate,  two  real  estate  divisions  operating 

IS  in  New  York  City  and  San  Francisco,  an  international  art 

14 1  and  antiques  division,  a  land  and  livestock  division  which 

I 
,5 1  manages  western  ranch  properties  and  tiaberlands,  a  news- 

„  paper  supplies  division,  and  a  specialty  paper  division 

piwhlch  operates  in  Maine.   The  individual  newspaper 

„  divisions  are  each  managed  and  operated  autonoaously  and 

„  independently  of  the  others.  Each  newspaper  is  operated 

I 
JO  under  the  complete  control  of  its  own  publisher  assisted 

J,  by  his  own  separate  executive  staff.   Each  publisher 

jj  or  one  of  his  executives  negotiates  and  haa  complete 

„  control  over  the  collective  bargaining  agreements  of 

j^  that  enterprise.   A  review  of  this  and  other  evidence 

„  conclusively  demonstrates  that  at  the  very  least  a 

substantial  factual  issue  exists  for  p'l^ry  determination 


N 
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by  the  National  Labor  Ralatlona  Board,  and  accordingly, 
that  there  was  reaaonable  cause  to  believe  that  Appellant** 
conduct  constituted  a  violation  of  Section  8(b)(«)(l)(ll) 
(B)  of  the  Act.  In  no  event  could  It  be  seriously  contended 
s  that  the  District  Court's  ruling  In  this  regard  was  clearljr 
erroneous. 

Finally,  It  Is  shown  that  the  District  Court  did 
■I  not  abuse  Its  discretion  In  denying  Appellants'  request  for 
o|  discovery  and  requiring  that  the  show  cause  hearing  be 
based  on  affidavits  rather  than  oral  testlaony.   It  la 
pointed  out  that  the  District  Court's  role  In  a  Section  10 
\2     (1)  proceeding  is  confined  to  determining  whether  there  la 
13 1  reasonable  cause,  and  that  this  requirement  la  met  when  tiM 

14  evidence  establishes  that  there  is  a  substantial  factual 
is!  issue  to  be  determined  by  the  National  Labor  Relatione 

15  Board.  The  discovery  requested  by  Appellants  would  at  beat 
17  have  only  created  evidentiary  conflicts  or  credibility 

,1  issues  which  the  District  Court  did  not  have  Jurisdiction 
,9  to  resolve.   Many  of  the  authorities  relied  upon  by 
20  >  Appellants  are  cases  in  which  the  Board  had  not  filed 
2,  I  affidavits  supporting  its  Section  10(1)  petition,  and 
limited  discovery  was  allowed  only  for  the  purpose  of 
insuring  that  respondents  would  not  be  surprised  by  the 
oral  testimony  which  the  Board  intended  to  present  at  the 
jj  hearing.   In  this  case  however.  Appellants  were  fumiahed 
jj  with  all  of  the  evidence  upon  which  th«-  Regional  Director 

I  10. 
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baaed  hla  petition  and  there  waa  thua  no  auch  need  for 
dlacovery.  Moreover,  It  haa  long  be«n  held  In  thlf  Cireoit 
that  a  preliminary  Injunction  may  be  granted  on  the  baala 
of  evidence  preaented  aolely  by  affldavlta.  In  thaae 
circumstancea,  It  la  clear  that  the  Diatrlct  Court'a 
ordera  denying  Appellants'  requcuta  for  depoaltlons  and 
oral  testimony  were  not  clearly  erroneoua. 


ARQUMEMT 

10  I.        UNDER  THE   "REASONABLE  CAUSE"   STAltDARD  OF 

SECTION   10(1).    A   PRELIMINARY   INJUWCTIOW 
SHOULD  BE  GRANTED   IF  THE  DISTRICT  COURT 
FINDS   THAT  THE   PROPOSITIONS  OF  LAW  AW) 
FACTUAL  ALLEGATIONS   UNDERLYING  THE  RBQIOWAL 
DIRECTOR'S    PETITION   ARE  NOT   INSUBSTANTIAL 
AND  FRIVOLOUS.    AND  ON   APPEAL.   THE  SCOPE 
OF  REVIEW   IS   LIMITED  TO  A   DETERMIltATIOII 
OF  WHETHER   THE  DISTRICT  COURT'S   FINDDtQS 
ARE   CLEARLY   ERRONEOUS. 

20  I  Sections  10(j)   and  10(1)   of  the  National  Labor 

21  Relations   Act   set   forth  a   statutory  scheme  authorising  the 

22  National   Labor  Relations  Board   to  petition  the  federal 

23  district  courts   for  preliminary  Injunctive  relief  ancillary 

24  to  an  unfair  labor  practice  proceeding  pending  before  the 

25  Board.      Although  Section  10(J)   granta   the  Board  dlscretlon- 
25  ary  power   to   seek  a  preliminary   lnJunc*^lon,   Section   10(1) 

11. 


!<! 


ii 


provides  that  when  a  complaint  la  fllad  ch^rgin^   certain 
enumerated  unfair  labor  practices  such  as  a  sacondary  boy- 
cott, the  Board  must  petition  for  Injunctive  relief  If  tiM 
Regional  Director  has  "reason*ble  cause  to  believe  such 
charge  Is  true".  This  mandatory  nature  of  Section  10(1) 
reflects  Congressional  recognition  of  the  seriousness  of 
the  Immediate  Injury  to  the  public  resulting  fro«  conduct 
such  as  a  secondary  boycott.  As  stated  by  this  court  in 
Retail  Clerks  Union.  Local  1^7  v.  Food  Employers  Council. 
Inc..  351  P. 2d  525  (9th  Clr.  1965): 

"Section  10(1)  reflects  a  Congressional 
determination  that  the  unfair  labor  practices 
enumerated  therein  are  so  disruptive  or  labor- 
management  relations  and  threaten  such  danger 
of  harm  to  the  public  that  they  should  be  en- 
joined whenever  a  district  court  has  been  shown 
[court's  emphasis]  reasonable  cause  to  believe 
In  their  existence  ajid  finds  that  the  threatened 
19  I     harm  or  disruption  cam  best  be  avoided  through 
20!     an  injunction.   [Citations  omitted].   It  la 

21  not  for  the  Regional  Director  to  substitute  his 

22  I     own  ideas  of  how  best  to  deal  with  alleged 

23  unfair  labor  practices  for  those  of  the 

24  Congress."   (351  F.2d  at  531). 

25!  In  view  of  this  "Congressional  policy  favoring 

2f,     the  granting  of  temporary  injxxnctions  under  Section  10(1) 

I  12. 


of  the  Act,"   (local  Wo,  8^.  Construction  Drivf  tlnl«>  r. 
jlenklns,  308  p. 2d  516,  517  fn.l  (9th  Cir.  1962)  and 


because  of  the  prlmsry  Jurisdiction  v«st«d  In  tha  Board 
for  the  adjudication  of  unfair  labor  practice  charges, 
the  courts  have  uniformly  recognised  that  Judicial  review 
of  Section  10(1)  petitions  should  be  narrowly  conflnad. 
Appellants'  argxment,  however,  disregards  this  fact,  and 
proceeds  on  the  assumption  that  the  merits  of  the  complaint 
were  before  the  Court  below  that  this  Court  shoiild  fully 
review  the  District  Court's  findings.   It  Is  therefore 
Important,  as  a  threshold  matter,  to  focus  on  the  conflnad 
lainature  of  the  District  Court's  role  in  a  Section  10(1) 
j3  proceeding,  and  the  limited  scope  of  review  on  sppeal  from 
14  an  order  granting  an  injunction  In  a  Section  10(1)  pro- 
is  ceeding. 


A.   The  Court's  Role  In  A  Section  lOfl) 

Proceeding  Is  Confined  To  Determining 
Whether  The  Regional  Director  Has  Reasonable 
Cause  To  Believe  That  An  Unfair  Labor 
Practice  Has  Been  Comittpd.  And  All  That 
This  Requires  Is  The  Prima  Facie  Establish-       | 
ment  Qf  Facts  From  Which  An  Inference  KJght 
Be  Drawn  That  The  Charge  Is  True.  ( 

The  sole  Issue  before  the  District  Court  at  a 
hearing  on  a  petition  for  an  injunctlor  pursuant  to  Sectioo  j 


13. 


- 


1 
a 

3 

4 
f 

7 
t 

fl 
10 

a 

12 
13 
14 
IS 

16 
17 
18 
19 
20 
21 
22 
23 
M 
2S 
2« 


10(1)  iB  Whether  the  Regional  Director  h«s  'reAeoneble 
cause"  to  believe  that  the  naaed  retpondenta  have  vloUt«d 
the  Act  as  alleged  by  hl«  In  his  petition.  The  llaltad 
scope  of  the  court's  function  was  described  In  Kiwedy  y. 
Los  AnKeles  Joint  Executive  Board  of  Hof  1  and  Reatauriit 
Employees.  192  P.Supp.  339  (S.D.Cal.  I96I): 
"Under  the  Act  the  reaedy  sought  In 
the  courts  Is  temporary  (Court's  CBphaala] 
In  nature  because  It  Is  effective  only  until 
the  Board,  In  adversary  proceedings  before  It, 
determines  the  correctness  or  Incorrectness  of 
the  charges.  For  this  reason  the  question 
before  the  court,  in  a  proceeding  of  this  character, 
is  not  the  existence  or  nonexistence  of  the  practices 
contained  in  the  charges  before  the  Board,  but 
whether  in  instituting  this  proceeding  the 
Director  'has  reasonable  cause  to  believe  that 
such  charge  is  true'  29  U.S.C.A.  §  l60(l). 
"The  courts  have  uniformly  held  that 
all  this  requires  is  the  prima  facie  estatlishaent 
of  the  facts  from  which  an  inference  might  be 
drawn  that  the  charge  is  true.*  If  this  be  so. 


Here,  and  elsewhere  in  the  quoted  pasaages  set  forth  In 
this  Brief,  emphasis  is  supplied  unless  it  is  noted  other- 
wise. 

. lis. 


I  injunction  lituetf  whether  the  eharges  are 

2 1  ultimately  proved  true  In  the  proee^dlnite 

3  before  the  Director  or  not."     (19?  F.Supp. 

4  at  3^1). 

s         In  order  to  establish  the  factual  eleaents  of 

6  "a  prima  facie  case"  It  Is  not  r.scesaary  for  the  ReiUonal 

7  Director  "to  present  uncontradicted  testlnony*.  Local  ^%0^ 
a  International  Union  of  Operating  Engineers  v.  Elliott.  256 
9|p.2d  630,  638  (5th  Clr.  1958).   "Credible  evidence, 

10  I  establishing  a  prima  facie  case,  is  sufficient."  Qf€n« 

11  V.  Bangor  Building  Trades  Council.  I65  F.Supp.  902,  903 
i2|(N.D.Me.  1958).  Nor  is  it  necessary  that  the  Regional 

13  Director  establish  the  factual  elements  of  his  charge  by 

14  a  preponderance  of  the  evidence: 
"No  preponderance  of  the  evidence  is 

necessary,  merely  a  showing  of  'reasonable 
cause',  [Citation  omitted)  and  the  Court  aay 
not  resolve  conflicting  factual  evidence  and 
questions  of  credibility  if  the  Board  alght 
reasonably  resolve  those  Issues  in  favor  of 
the  plaintiff  ..."   (Fusco  v.  Richard  W.  Kaase 
Baking  Co..  205  F.Supp.  U59,  U63  (H.D.Ohio  1962) 
[Commenting  on  the  analogous  "reasonable  cause" 
requirement  under  Section  10(J)]. 

Thus,  as  this  Court  has  stated,  if  the  pleadings 
raise  a  substantial  issue  of  fact,  that-  in  Itself  is 


15. 


\l 


1 1  sufficient  to  establish  reasonable  cause 


"Ordinarily  a  dispute  as  to  a 
>;     question  of  fact  precludes  a  jud^Mnt  on  the 
4      pleadings,  but  the  dispute  as  to  the  question 
s      raised  by  the  pleadings  In  the  instant  case 
6      was  not  within  the  providence  of  the  District 
7 1     Court  to  resolve;  It  was  one  for  the  Board  to 
•I     decide.   It  seens  apparent,  and  the  District 
9  I     Court  so  found,  that  the  Board  could  find  either 
10 i     that  the  certification  covered  the  three  Ooodrich 
11      employees  at  the  Union  Rock  plant  or  that  it  did 
12 1     not.   That  being  the  case,  there  existed  reasonable 

13  cause  raised  by  the  pleadings  that  Appellant  was 

14  engaging  In  unfair  labor  practice,  thus  Justifying 
the  Issuance  of  the  Injunction."   (Local  Wo.  63. 
Construction  Drivers  Union  v.  Jenkins.  308  P. 2d 
516,  517  (9th  Clr.  1962). 

Thus,  the  District  Court  need  not  find  that  thart 
,9  Is  a  probability  that  the  National  Labor  Relations  Board 

will  resolve  disputed  questions  of  fact  in  favor  of  the 
,  petitioner,  but  merely  that  there  Is  sufficient  evidence 
from  which  the  Board  could  find  a  violation  of  law. 
"The  phrases  'reasonable  cause'  or 
'reasonable  grounds'  are  standard  in  law. 
Their  meaning,  when  made  a  conclusion  for 
action,  has  long  been  established.   The 


16. 


•  test  by  which  compllanc*  !•  dtt«rBin«d  is 

'I     whether  the  facts  are  such  thst  a  r««sonabl« 

3     person  could  be  led  to  bellsve  that  they 

«|     constitute  a  violation  of  law.  They  need 

i  not  be  sufficient  to  actually  prove  such  vlolstioo." 

•I     (LeBaron  v.  Los  Angeles  Blda.  4  Constr.  Trades 

7 1     Council.  84  p.supp.  629,  635  (S.D.Cal.  19*9), 

•  I     aff'd  185  P. 2d  ii05  (9th  Clr.  1950). 
The  statutory  standard  of  "reasonable  cause*  is 

equally  applicable  to  disputed  questions  of  law.   As  stat«4 


n  in  Schauffler  v.  Local  1291.  Int'l.  Lon;tshoreaen's  Ass'n., 
292  F.2d  182  (3rd  Cir.  196I): 

"The  Board  need  not  show  that  an  unfair 
14!     labor  practice  has  been  conaitted,  but  need  only 

15  i     demonstrate  that  there  is  reasonable  cause  to 

16  believe  that  the  elements  of  an  unfair 
171     labor  practice  are  present.  Nor  need 
la  I     the  Board  conclusively  show  the  validity 

of  the  propositions  of  law  underlying  its 
charge;  it  is  required  to  demonstrate  merely 
that  the  propositions  of  law  which  it  has 
applied  to  the  charge  are  substantial  and 
not  frivolous."   (292  F.2d  at  l87). 

Thus,  if  "substantial  questions  of  statutory 
25  determination  are  presented",  reasonable  cause  is  established 
j5  Local  Joint  Bd..  Hotel  and  Restaurant  Employees  v.  Sperry. 

I  XT.  _   ._      ^ 


323  F.2(l  75.  77  (8th  Clr.  1963);  S^moft  r.   Local  Phioti  ■a. 
5^g-Ai  238  P.Supp.  376,  382  (M.D.Ptnn.  196*),  iKHj.,  3*1 


P. 2d  589  (3d  Clr.  1965).  Th«  Rtglonal  Director  n««d  only 
■how  that  the  Itgal  proposition!  underlying  his  petition 
have  some  basis  in  reason,  not  that  they  are  the  correct 
interpretation  of  the  Act.  Reasonable  cause  If  established 
If  the  Director  shows  that  there  Is  a  reasonable  possibility 


that  the  Board  might  adopt  his  Interpretation  of  the  Act. 
".  .  .[I]t  appears  that  the  existence 
of  a  possible  reasonable  interpretation 

11  I     of  the  Act  which  would  make  the  conduct 

12  of  the  union  subject  to  complaint  of  an 
13 1     unfair  labor  practice  would,  of  Itseli , 

14      suggest  that  the  Board  would  have  reasonsble 
cause  to  believe  that  an  unfair  labor 
practice  has  been  cooBltted.  .  .  .  [W]here 
a  reasonable  interpretation  of  the  Act  |4A&1 
render  the  union  guilty  of  an  unfair  labor  practice, 
and  the  Court  is  of  the  opinion  that  such  a 
reasonable  interpretation  might  exist  In  this 
case,  the  ultimate  issues,  legal  as  well 
as  factual,  should  be  left  to  the  decision 
of  the  Board.   (Sperry  v.  Local  Joint  Bd» 
Hotel  and  Restaurant  Employees  Union.  216  P. 

„      Supp.  263,  266  (W.D.Mo.),  affd.  323  P. 2d  75 
(8th  Clr.  1963)). 


2« 


L 


18. 


/L 


1 1 


Even  where  the  propoeltlon  of  lew  advanced  by 
ajthe  Regional  Director  ia  "novel",  a  Section  10(1)  Injunction 
Bhould  iseue  unless  the  Inferences  to  be  drawn  froa  the 
decided  cases  completely  exclude  the  possibility  that  his 
interpretation  of  the  Act  will  be  adopted  by  the  Board. 
"...  [T)he  Board  ia  'the  priJMry  interpretar 
of  the  statutory  scheme',  a  function  which 
ahould  not  be  usurped  by  the  District  Court 
in  determining  'novel  questions  of  labor  law'. 
Obviously,  where,  as  here,  the  question  of 
law  Is  'novel',  this  Court  perforce  does 
not  have  the  benefit  of  the  Board's,  or  of 
any  other,  opinion.  The  statutory  schaaa 
14 i     does  not  contemplate  a  definitive  decision 

15  I     by  the  District  Court  under  such  circumstances. 

16  We  must  decide  only  whether  the  Board's 

17  position  is  reasonable  and  not  frivolous. 
Ill     Here,  the  Board's  legal  position  may  be 

19  j     uncertain  when  tested  by  appropriate  legal 

20  i     standards  [Citations  omitted].   However, 

21  i     we  do  not  believe  that  it  is  either  unreasonable 
22!     or  frivolous,  since  the  inferences  to  be  drawn 

23  from  the  decided  cases  do  not  completely 

24  exclude  the  possibility  that  the  Bosrd's 
2j      position  is  correct."   (Schauffler  v.  Local 

25  No.  677.  Int'l.  Union.  United  Automobile. 

I  19. 


4I< 


II 


'I     Aircraft  &  Agricultural  Iml— nt  tfortcTa. 
2 1     201  F.Supp.  637,  638  (E.D.Penn.  1961). 

The  legal  premise  underlying  the  Regional  Dlr«ctof'« 
petition  in  this  case  is  that  different  and  autonoaoua 
divisions  of  a  single  corporation  may  be  conaider«d  separat*  i 
employers  within  the  meaning  of  Section  6(b)(4)(B)  of  tHe 
7  Act.  Appellants*  brief  Incorrectly  assusMS  that  tha 
BjDistrict  Court's  order  herein  must  be  predicated  upon  a 
gifindlng  "that  the  Board  will  adopt  such  a  rule."   (Appellant^ 
loJBrlef,  pp.  8,  11).  To  the  contrary,  however,  the  District 
,1  Court  was  only  required  to  find  a  reasonable  ooaaibility. 
12  land  not  a  probability,  that  the  Board  would  adopt  the 
njRegional  Director's  interpretation  of  the  Act.   The  question' 
14  before  the  District  Court  was  not  whether  the  Board  would 
,5  adopt  the  rule  of  law  relied  upon  by  the  Regional  Director 
,5  but  whether  the  Board  reasonably  could  adopt  that  rule. 
j7 1         So  much  for  the  "reasonable  cauae**  atandard  of 
,g  Section  10(1).  We  turn  now  to  the  related,  but  diatlnct, 
,5  question  of  the  limited  scope  of  Appellate  review  which 
2Q, results  In  a  further  narrowing  of  the  isauea  to  be  considered 
2,  by  this  Court. 

^      B.    Upon  Appeal  From  An  Order  Granting  A  | 

^j  1  Preliminary  In.junction  Pursuant  To 

Section  10(1).  The  District  Court's  ! 

j  Finding  Of  "Reasonable  Cause"  Will  Not 

Be  Set  Aside  Unless  The  Same  Is  Clearly  Erroneous. 


26 


20. 


The  scope  of  review  of  Section  10(1)  proceedlA«e 
Is  limited  to  a  determination  whether  the  district  coart'e 
finding  that  there  is  reasonable  cause  .  .  .  is  clerly 

grroneouB .  "  Schauffler  v.  Local  IgQl .  Int'l.  Lon^ahoi 


A«?'Pf>  292  F.2d  182,  187  (3d  Clr.  1961). 

As  stated  by  this  court  In  Local  8^.  Censtr. 
Drivers  Union  v.  Jenkina,  308  F.2d  516  (9th  Clr.  1962): 


"To  set  aside  an  order  granting  a 
temporary  In.junctlon  under  Section  10(1)  of 
the  Act,  it  must  appear  that  the  District 
Court's  finding  that  there  was  reasonable 
cause  to  believe  the  Act  was  being 
IS  I     violated  was  clearly  erroneous.  Ware- 
14'      housemen's  Union  v.  Hoffman,  302  P. 2d  352 
(9th  Clr.  1962).   'It  is  sufficient  to 


IS 


,4  sustain  the  District  Court's  finding  and 


17 


conclusion  If  there  be  any  evidence  which 
It      together  with  all  of  the  reasonable 

inferences  that  might  be  drawn  therefroM 
supports  a  conclusion  that  there  is 
reasonable  cause  to  believe  that  a 
violation  has  occurred.'   Madden  v. 
International  Hod  Carriers,   277  P. 2d 
688,  692  (7th  Clr.  I960).''   (308  P. 2d 
at  517-18). 

This  Court  has  clearly  differentiated  between 


21. 


the  very  limited  scope  of  appellate  review  when  an         I 
Injunction  la  granted,  and  the  broader  acope <f  review 
when  an  Injunction  is  denied,  stating  that  thla  difference 
Is  Justified  "Becauae  of  the  Congreaalonal  policy  favoring 
the  granting  of  temporary  lnjunctl3ns  under  Section  10(1) 
of  the  Act  ...  .'  Local  8^.  Conatr.  Drivers  Union  v. 
Jenkins,  supra.  306   F.2d  at  517,  n.l.  Thus,  the  question 
presented  on  this  appeal  la  merely  whether  there  la  any 
substantial  evidence  In  the  record  supporting  the  District 
Court's  finding  of  "reasonable  cauae".  Thla  Court 'a 
function  is  that  of  "simply  reviewing  discretion  exercised 
below  in  a  §  10(1)  setting."  Madden  v.  Inten^tional 
Organization  of  Masters.  Mates  k   Pilots.  ?59  F.2d  312,  313, 
cert,  denied.  358  U.S.  909  (I958). 

The  very  limited  scope  of  review  of  an  order 
granting  a  preliminary  injxinctlon  in  a  Section  10(1)  proceed* 
ing  had  been  recognized  not  only  by  thla  Court  but  by  other 
courts  of  appeal.   As  stated  by  the  Court  of  Appeals  for  tlw< 
Sixth  Circuit  in  American  Federation  of  Radio  k   Televiaion 
Artists  V.  Getreu.  358  F.2d  698  (1958): 

"At  the  outset  we  emphasized  the 
limited  scope  of  our  function  on  this 
appeal.   Section  10(1)  of  the  Act  reauires 
that  the  district  Judge,  as  a  prerequisite 
for  the  issuance  of  a  temporary  injunction, 
need  only  find  that  there  is  reasonable  cause 


L_ 


22. 


L 


to  believe  that  a  violation  of  Section  8(b)  1 

(^)(A)  of  the  Act  aa  charged  haa  bean 
I     committed.   .  .  .  Review  here  la  further 

confined  bv  Rule  S2faK  P.R.Clv.P..  28 

U.S.C.A.,  to  determining  whether  tha  diatrict 

court's  finding  of  reasonable  cauae  waa 

clearly  erroneous."   (258  P. 2d  at  699). 

To  the  same  effect  are:  Warahouaa— n»a  OnlM 
Local  6  v.  Hoffman.  302  F.2d  352,  35^  (9th  Cir.  1962); 
Schauffler  v.  Local  1291.  Int'l.  Longshoremen's  Ass'n.. 
292  F.2d  182,  187  (3d  Clr.  196I);  Madden  v.  International 
Hod  Carriers.  277  F.2d  688  (7th  Clr.),  cert,  denied,  36* 
U.S.  863  (i960);  Madden  v.  International  Organiiation  of 
Masters.  Mates  8c   Pilots.  259  F.2d  312.  cert,  denied.  358 
U.S.  909  (1958);  Angle  v.  Sacks.  382  P. 2d  655  (10th  Cir.  196*5 
Retail.  Wholesale  &  Dept.  Store  Union  v.  Rains.  266  P. 2d 
503,  506  (5th  Cir.  1959);  Schauffler  v.  Highway  Trvck  Drivers 
&  Helpers.  230  F.2d  7,  9  (3d  Cir.  1956);  Local  Joint  Bd.. 
Hotel  and  Restaurant  Employees  v.  Sperry.  323  F.2d  75»  77 
(8th  Cir.  1963). 

In  contrast  to  the  above  cases,  the  only  court 
which  has  held  that  the  "clearly  erroneous"  standard  la 
23  inapplicable  to  appeals  from  a  Section  10(1)  proceeding 

is  the  Court  of  Appeals  for  the  Second  Circuit.   In  McLeod 
2j  V.  Business  Machine  k   Office  Appliance  Machines  Conf.  Bd.. 
300  F.2d  237  (2d  Cir.  1962),  where  the  Regional  Director 

I  23. 


I  had  been  granted  an  Injunction  premiitd  upon  an 

2 1  interpretation  of  Section  8(b)(lt)(B)  which  was  clearly  pre- 

I I  eluded  by  previoue  Board  decisions,  the  court  atate4  that 
4  jit  need  decide  only  whether  the  Judge  below  was  wrong, 
sjnot  whether  his  concluaioni  were  clearly  erroneous.  The 

6 1  Court  concluded  that  in  cases  where  the  legal  propositions 
7  j  relied  upon  by  the  Regional  Director  are  "claarly  oracliidad* 
s ' by  previous  Board  decisions,  the  "reasonable  cause"  standard 
9 i requires  that  the  Regional  Director  SMSt  show  that  thar*  is 
10 1  reasonable  cause  to  believe  both  that  the  Board  will  reverse 
11  I  Its  previous  position  and  that  its  order  will  be  enforced 
12 j by  a  court  of  appeals.   Relying  upon  this  case  and  the  Second 
13 [circuit* 8  subsequent  decision  in  a  Section  10(J)  proceedinc^ 
M  McLeod  V.  General  Electric  Co..  366  P. 2d  84?  (2d  Clr.  1966), 
15 '  Appellants  argue  thst  In  this  case  the  standard  for  review 
,6  is  "whether  the  Judge  below  was  wrong,  not  whether  hia 
17 1  conclusions  were  clearly  erroneous,"   (Appellants'  Brief 
i8iP»  24)  and  that  this  Court  "must  make  ita  own  analysis  of 
,9  the  applicable  law  and  determine  whether  there  is  legal 
20  precedent  for  the  Regional  Director's  position.*   (Appellants* 
2,  Brief,  p.  29).   It  Is  clear,  however,  that  no  other  court  ofj 

22  appeals  has  accepted  the  Second  Circuit's  position  that  the 

23  scope  of  review  from  a  Section  10(1)  proceeding  is  broader 
than  the  "clearly  erroneous"  standard.   And  the  cases 
demonstrate  that  this  is  true  even  where  there  is  substantial 


,^  dispute  as  to  the  validity  of  the  propositions  of  law 

2U. 


advanced  by  the  Regional  Director,  Thui,  In  Schaufflar  v. 
Local  1291.  Int'l.  Longahor— n»i  AaaocUtion.  29i   F.2d  l82. 


187  (3d  Clr.  196l)»,  the  court  explicitly  itatad  that  the 
district  court  Is  merely  required  to  find  that  the 
propositions  of  lew  advanced  by  the  Regional  Director  are 
"substantial  and  not  frivolous",  and  that  upon  appeal  trym 
such  a  finding,  the  scope  of  review  by  the  appellate  court 
"is  limited  to  a  determination  whether  the  district  court's 
finding  ...  is  clearly  erroneous."  Similarlyp  in  Local 
Joint  Bd..  Hotel  and  Restaurant  Employees  v.  Sptrnr.  323 


P. 2d  75  (8th  Cir.  1963),  the  court  held  that  the  scopa  of 
review  from  a  Section  10(1)  proceeding  was  liaited  to  a 
determination  of  whether  the  trial  court's  finding  of 
reasonable  cause  was  "clearly  erroneous",  notwithstanding 
the  fact  that  such  finding  was  premised  upon  an  interpre- 
tation of  the  Act  involving  "many  complex  legal  problema 
which  have  not  been  passed  upon  by  the  Supreme  Court"  and 
with  respect  to  which  members  of  the  National  Labor 
Relations  Board  had  divided  in  previous  decisions.  The 
court  made  clear  that  its  discussion  with  respect  to  the 


« 

Cited  with  approval  by  this  court  in  Retail  Clerks 

Union.  Local  137  v.  Food  Employers  Council.  Inc..  351 
„iF.2d  525,  531  (9th  Cir.  1965) ;  Warehousenen' s  Union  Local 
^  6  V.  Hoffman.  302  F.2d  352,  353  (9th  Cir.  1962). 

25. 


i   disputed  Isiue  of  itatutory  Inttrprttatlon  «■■  "only 

3  for  the  purpose  of  Illustrating  that  substantial 

s  questions  of  statutory  determination  mr^   presented.* 

4  (323  F.2d  at  77). 

s  Thus,  the  first  question  presented  In  tltia 

«  case  is  not,  as  Appellants  urge,  "whether  the  district 
7  court  erred  in  finding  and  concluding  that  the  newa- 
I  paper  divisions  of  The  Hearat  Corporation  were  genuinely 
9  neutral  employers  .  .  .  -m  .  .  .  that  there  la 
,0  reasonable  cause  to  believe  appellants  had  violated 
„  Section  8(b)(U)(i)(ii)(B)  of  the  Act".  The  question 
12  before  this  Court  is  whether  the  District  Court's 
,1  finding  was  clearly  erroneous.   The  District  Court  was 
,4  not  required  to  find  that  the  newspaper  divisions  of 
,j  The  Hearat  Corporation  were  genuinely  neutral 
,^  I  employers.   It  found  that  there  was  reasonable  cause 
I,  I  to  believe  that  they  were  genuinely  neutral  enployera, 
and  this  finding  required  no  more  than  the  eatabllsh- 
ment  of  a  substantial  factual  question  concerning 
that  issue.   If  the  District  Court's  finding  of 
reasonable  cause,  predicated  as  it  must  have  been 
upon  a  finding  of  factual  and  legal  issues  which  are 
substantial  and  not  frivolous,  was  not  clearly 
erroneous,  this  Court  must  affirm. 


26. 


II-      THE  DISTRICT  COURT'S  MWDnM  THAT  THPtE  WAB  M 
ABLE  CAUSE  TO  BELIEVE  THAT  APPKLIAWa 
IN  VWrAIR   UBOR  PRACnClS  WITHDI  THE 
SECTION  efb)fMfi)MlUBl   OF  THE  ACT  M  SOPPOWID  W 
SUBSTANTIAL  EVIDEWCE  AMD  IB  WOT  CLEARLY 


A.     The  Regional  Director'!  Contention 

Divisions  Of  A  Single  Corpor>tion  C#n  Be  Con»ldtr>d 

Separate   Employers  Within  The  Meanifur  Of  Section 

8(b)(^WB)    Is   Premised  On  An  Interpretation  Of  The 

Act  Which   Is  Not  Clearly  Unreasonable  Or  Friyploiu- 

Appellants  contend   that  there  it   *no  reasonable 

13  cause   to  believe   that  the  picketing  under  the  circuaatances 

MJof  this  case  was  proscribed  by  Section  6(b)(4)   of  the  Act, 

I 
,)  since  The  Hearst  Corporation  is  a   single  legal  entity  and 

,6  neither  the  National  Labor  Relations  Board  or  the  courts  have 

,7  ever  found   different  divisions  of  a  single   legal   entity  to 

,g  constitute  neutral   employers  entitled   to   the  protection  of 

„  Section  8(b)(^)   of  the  Act."      (Appellants'   Brief,   p.   6).  I 

20  Appellants   have   thus   focused   their  argument  on  The  Hearst 

2,  Corporation's   status  as  a   "single  legal  entity",   and  have 

22  almost  wholly  disregarded   the   fact   that  the  preliminary 

23  injunction   issued  by   the  District  Court   relates   alto   to  the    [ 
secondary  picketing  of  the  San  Francisco  Chronicle  and  the 
San  Francisco  Printing  Company,   both  of  whoei  are   separate 
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26  legal  entitles  distinct  from  The  Hearst  Corporation. 
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with  retpect  to  th«  Lo*  An««l«t  H«ral(l-Ex«aln«r, 
the  San  Francisco  Examiner,  and  other  Hearst  divisions, 
J, Appellants  argue  that  theae  various  enterpriaea  auat  all  b« 
^jconsldered  a  single  employer  by  virtue  of  the  fact  that  The 
Hearst  Corporation  la  a  aingle  legal  entity.  In  support  of  I 
this  argument,  Appellanta  atreaa  that  "in  the  aore  than 
twenty-year  period  alnce  the  paaaage  of  the  Taft-Hartley  Act,j 
neither  the  National  Labor  Relatione  Board  nor  any  court 
gjhas  ever  held  that  the  picketing  of  different  diviaiont, 
lolbranches,  or  stores  of  a  single  legal  entity  conatitutea 
„  |a  violation  of  Section  8(b)(i4)(B) ."   (Appellants'  Brief,  p. 
,2,8).   Although  this  is  true.  Appellants'  reliance  on  thla  bit 
13  |of  history  does  not  prove  that  the  legal  issue  here  in  ques- 
,4  tion  Is  frivolous.   For  the  National  Labor  Relatione  Board 
J  J  has  only  considered  this  precise  issue  in  one  caae, 
,g  Alexander  Warehouse  &  Sales  Co.,  128  N.L.R.B.  9l6  (I960). 
,7  Although  the  Board  in  Alexander  found  that  the  corporate 
,,  divisions  in  that  case  did  not  constitute  separate  eaiployers  i 
„  within  the  meaning  of  Section  8(b)  C^XB),  the  Board  alg- 

nificantly  did  not  base  Its  decision  upon  an  interpretation  j 
of  the  Act  which  would  preclude  such  a  conclualon  aa  a 
matter  of  law.  It  focused  upon  a  detailed  analyala  of  the 
facts  which  demonstrated  that  the  divlaiona  there  Involved 
were  not  operated  as  autonomous  enterprises.   The  decision 
in  Alexander  Warehouse  thus  clearly  establishes  that  the 
legal  proposition  underlying  the  Regional  Director'a        i 
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petition  herein  Is  •'substantial  and  not  frivolous."        I 

In  Alexander  Warehouse  the  employer  was  enficvd  In! 

the  purchase,  sale  and  distribution  of  coal  and  othar  suppllv 

at  warehouses  In  Jollet,  Peoria  and  Urbana,  Illinois.  The 

respondent  union,  which  represented  the  Jollet  es^lo/ees, 

picketed  at  the  Urbana  and  Peorls  warehouses  in  support  of   | 

its  strike  at  the  Jollet  warehouse.  The  Board  found  that  th« 

Urbana  and  Peoria  warehouses  were  non-neutrals  within  the   ' 

I 
meaning  of  the  Act.   Adverting  to  the  "ally"  doctrine,  which j 

permits  picketing  of  an  enterprise  which  allies  Itself  with 
the  primary  employer,  the  Board  stated  that  "a  fortiori  if 
an  'ally'  is  not  sufficiently  neutral  to  permit  a  distinction 
to  be  drawn  between  it  and  the  primary  employer  for  purposes 
of  applying  the  secondary  boycott  provisions  of  the  Act, 
Alexander's  Peoria  and  Urbana  warehouses  cannot  be  regarded 
as  premises  of  a  neutral  employer  here."  That  the  Board  did 
not  conceive  of  this  statement  as  establishing  a  rule  of  law 
is  manifest  from  the  language  inatediately  following  the  fore* 
going  excerpt  of  its  opinion.   For,  in  explanation  of  why 
Alexander's  Peoria  and  Urbana  warehouses  could  not  be  re- 
garded as  premises  of  a  neutral  employer,  the  Board  went  on  I 
to  state  In  detail  the  evidence  which  showed  that  Alexander' i 
operations  were  centrally  controlled*. 


At  the  threshold  of  its  opinion,  the  Board  had  stated 
2s  its  conclusion  that  "Alexander's  operations  are  centrally 

„ I  controlled."   (128  NLRB  at  9l6). 
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"Thoie  premlttt,  together  with  th« 
Jollet  warehouie,  arc  operated  under  coaaon 
general  supervialon;  their  purchaaea  are 
made  by  a  central  purchaalng  office;  th«y 
participate  in  pool  ahipmenta  of  auppliea 
in  order  that  Alexander  nwy  receive  the 
benefita  of  lower  freight  chargea;  and 
there  is  some  interchange  of  inventoriea 
between  the  three  warehouses.  Thus,  the 
continued  operation  of  the  Peoria  and  Urbana 
warehouses  during  the  Respondents'  strike 
at  the  Jollet  warehouse  constituted,  becauae 
of  their  proximity  to.  and  integration  with. 
the  Jollet  warehouse,  a  factor  which  conceivably 
could  have  been  decisive  in  determining  the 
outcome  of  the  dispute,  and  Respondents  could 
legitimately  extend  their  picketing  to  those 
premises."   (128  NLRB  at  919). 

Thus,  instead  of  holding  that  the  separate 
facilities  owned  by  the  same  legal  entity  could  not. as  a 
matter  of  law,  be  considered  anything  but  a  single  employer 
within  the  meaning  of  the  Act,  the  Board  found  that  the  non- 
struck  warehouses  were  factually  allied  with  and  integrated 
with  the  Jollet  warehouse,  and  therefore, that  they  were  not 
neutrals.   The  finding  of  such  an  alliance  or  potential 
alliance  was  not  even  based  on  the  single  corporate  ownerahii 
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of  the  three.  Nor, Indeed,  wes  this  factor  of  fictional 
corporate  Identity  even  enuaerated  ae  one  of  the  relevant 
criteria.   In  the  Board ••  view,  the  relevant  criteria  for 
determining  whether  the  warehousee  constituted  eeparate  or 
single  employers  were:   Joint  supervision,  pooled  shipments 
of  supplies,  central  purchasing.  Interchange  of  Inventories 
and  the  possibility  that  the  Urbana  and  Peoria  ws rehouses 
might  be  used  to  handle  struck  work  of  the  Jollet  warehouse. 
The  clear  implication  of  the  Board's  decision  is  that  In  the 
absence  of  these  various  factors,  the  nere  fact  of  fictional 
corporate  unity  would  not  have  precluded  a  finding  that 
the  separate  facilities  were  separate  eaployers  within  the 
meaning  of  the  Act. 

Implicit  in  the  Alexander  Warehouse  decision 
is  the  legal  proposition  that  connon  ownership  of  sepsrate 
enterprises  is  not  sufficient,  in  the  absence  of  a  showing 
of  actual  common  control,  to  Justify  treating  separate 
enterprises  as  a  single  employer  for  the  purposes  of 
Section  d(b)(4)(B).   Indeed,  it  has  clearly  been  established 
that  "common  control"  rather  than  "cooanon  ownership"  is  the 
test  to  be  applied  in  determining  whether  two  enterprises 
constitute  separate  employers  within  the  meaning  of  Section 
8(b)(U)(B). 

In  J.  Q.  Roy  &  Sons.  Il8  NLRB  286  (1957),  the 
facts  presented  to  the  Board  in  an  unfair  labor  practice 


ji  proceeding  disclosed  that  Roy  Lumber  Coapany,  the  priaary 
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1  employer,  and  Roy  Conttructlon  Company,   the  secondary 
2 1  employer,  each  a  separate  corporation,  were  co— only  owiMd 
<  by  five  brothers.  The  stock  of  each  coapany  was  held  in 
equal  amounts  by  the  five  brothers,  and  all  five  were 
directors  of  each  company.  Two  brothers  were  officers  of 
the  lumber  company,  while  two  other  brothers  were  officers 
of  the  construction  company.   All  four  officers  received 
equal  salaries.  Although  the  companies  maintained 
separate  offices  and  records,  and  did  not  have  coaBon 
employees,  the  trial  examiner  fouhd  that  "whether  or  not 
the  brothers  participate  in  decisions  of  the  coapany  in 
which  they  are  not  officers,  as  directors  they  have  the 
power  to  participate  in  management  decisions."  The  Board 
agreed  with  the  Trial  Examiner  and  held  that  an  ally  relation- 
ship is  established  "where  the  businesses  of  the  priaary 
and  secondary  employers  are  commonly  owned  and  controlled." 
(118  NLRB  at  288). 

The  decision  of  the  Board  was  set  aside  in  J.O. 
Roy  &  Sons  Co.  v.  NLRB.  ?51  F.2d  771  (1st  Cir.  1958),  adopted 


by  the  NLRB  on  remand,  120  NlilB  1016  (1956).   In  the  court •• 
view,  the  facts  established  only  potential  coaaon  control 
rather  than  actual  common  control.   It  concluded  that  two 
enterprises  could  be  considered  a  single  employer  only  if 
there  was  "substantial  evidence  of  actual  coaaon  control"; 
"...  [W]hile  connon  ownership  was  admitted. 
It  was  specifically  found  that  there  was  no 
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r      actual  consnon  control  over  labor  policltf  , 

1 
a      or  any  other  phaat  of  the  operations  of  Roy  { 

s  Lumber  and  Roy  Construction.  There  was  of 

4  course  potential  connon  control,  but  this  Is 

I  always  possible  where  there  is  coswon  owner- 

6  ship.  The  Board  itself  recognized  that  there         i 

7  must  be  more  than  the  potential  control  I 

I  Inherent  in  coannon  ownership  for  it  specifically 

9  stated  that  common  ownership  end  [court's  eaphaais] 

10  control  were  necessary  in  this  case  to  establish 

II  an  ally  relationship.   There  was  entirely  lacking 
ij  here  any  substantial  evidence  of  actual  comaon 

1)  control  and,  therefore,  the  Board  was  in  error 

14  in  relying  on  this  ground  when  it  denied  the 

15  petition  and  the  protection  of  5  8(b)(4)(A)  and 

16  (B)."   (251  F.2d  at  773-7'!). 

„  Subsequently,  the  Board  applied  the  "actual 

igi common  control"  test  in  Bachman  Machine  Company.  121  NLAB 
1,1 1229  (1958).   Plastics  Molding,  the  primary  employer,  and 
jjiBachman  Machine  Co.,  the  secondary  employer,  were  each 
J,  j corporations  whose  capital  stock  was  held  by  five  neabers 
jjjof  one  feunily.   The  officers  and  boards  of  directors  of  each 
corporation  were  drawn  entirely  from  members  of  the  family, 
and  William  N.  Bachman  who  owned  75  percent  and  67.5  percent 
of  the  stock  of  Bachman  Machine  Co.  and  Plastics  Molding, 
respectively,  was  president  of  both  corporations.   The 
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evidence  showed  that  there  was  a  substantial  aaount  of 
2 1  business  done  between  the  two  corporations  and  that 
1  William  Bachman,  as  president  of  both  co«p«ni«s,  controlled 
4  or  participated  In  the  control  of  the  labor  relations  of 
s  the  primary  employer.  The  Trial  Examiner  concluded  that 
6  both  enterprises  should  be  considered  a  single  eaployer 
7 1  because  of  the  "common  ownership  and  actual  co— on  control 
■over  labor  policies",  and  the  Board  afflraed  this  finding, 
9 'dismissing  the  unfair  labor  practice  cosiplaint. 
10  j         On  a  petition  to  review  the  Board's  decision  in 
n  Bachman,  the  Court  of  Appeals  for  the  Eighth  Circuit  set 
i2|a8lde  the  Board's  decision.   Bachman  Machine  Cowpany  v. 

13  NLRBj.  26n  F.2d  599  (8th  Clr.  1959).  Since  the  Board  had 

14  applied  the  test  of  "common  ownership  and  actual  coanon 
15 1  control",  the  sole  question  for  review  was  whether  there 

16  was  an  adequate  evidentiary  basis  for  the  Board's 

17  determination  that  the  two  enterprises  Involved  were  in 

18  fact  commonly  controlled.   The  court  recognited  that  there 

19  "was  substantial  evidence  to  support  a  finding  that,  during 

20  the  negotiations  between  Plastics  and  the  union,  Mr. 

21  Bachman  actively  participated  and  made  decisions."   (26^ 

22  F.2d  at  602).   But  such  evidence,  in  the  court's  view, 

23  was  Insufficient  as  a  matter  of  law  to  satisfy  the  require- 
ment of  actual  common  control: 

"...  [W]e  think  the  evidence  fell 
short  of  establishing  that  both  companies  were 
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r  under  such  actual  conaon  manAgt««nt 

X     or  control  aa  to  naka  thaai  alllea  and 
a      a  single  employer  for  the  purpoaea  of 
4      Section  8(b)(i«)(A)  of  the  Act.  .  .  . 
s      We  fall  to  aee  why  Bachaian  ahould,  under 

6  the  evidence,  be  regarded  as  an  offending 

7  employer  or  why  it  and  Ita  mployeea 

i      should  be  embroiled  in  the  controversy 
9  between  Plastics  and  its  employees  and 

to      their  Union,  merely  because  the  President 
11      of  Bachman.  who  was  also  the  President  of 
II      Plastics,  controlled  or  participated  in 
IS      the  control  of  the  labor  relations  of  that 

14  company.  "   (266  P. 2d  at  605). 

15  Appellants  argue  in  their  brief  (pp.  28029, 

u  39-^0)  that  the  Board  has  not  accepted  the  Circuit  Court 
i7|decl8ions  in  J,  G.  Roy  &  Sons  and  Bachman  Machine  Co.   Yet 
n;in  Bachman  the  Board  applied  the  actual-cooaon-control  teat, 
,9  and  the  Circuit  Court  reversed,  not  because  the  Board  had 
applied  an  erroneous  test,  but  because  it  found  there  waa 
an  Inadequate  evidentiary  basis  for  finding  actual  coaaon 
control.   And  although  the  Board  did  state  in  a  footnote  to 
23  its  decision  in  Acme  Concrete  9c   Supply  Corp..  137  HLRB  1321, 
^   1323  n.2  (1962)  that  it  had  accepted  the  Courts'  decisions 
25  in  Roy  and  Bachman  only  as  the  law  of  those  cases,  the 
j5  Board  subsequently  made  it  clear  in  Miami  Newspaper  Frintinjt 
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>  Pressmen  Local  Wo.  ^6  (Kinght  Wwtp>PT«.  Inc.K  138  VLRB 

2  13^6  (1962)  that  it  was  adopting  the  actual-coaion- control 

3 1  test  formulated  in  the  R2£  and  Bachaan  decitiona. 

In  Knight  Wewspaperfp  the  alleged  secondary 
employer  was  Knight  Newspapers,  Inc.,  an  Ohio  corporation, 

6|which  published  the  Detroit  Free  Press.  The  alleged  priaary 
employer  was  the  Miami  Herald  Publishing  Coapany,  a 
corporation  which  was  wholly  owned  by  Knight  Newspapers. 

»!aii  of  the  stock  of  Knight  Newspapers  was  owned  by  three 

ojmembers  of  the  Knight  family,  James,  John  and  Clara  Knight. 

i 

1  I  James  Knight  was  general  manager  of  the  Nlaad.  Herald.  John 

2  iKnight  was  president  and  a  director  of  both  corporations, 

3  land  Clara  and  James  Knight  served  on  both  boarda  of  directors. 

4  In  a  Section  10(1)  proceeding  the  district  court  applied  tha 
s  actual-common-control  test  and  Issued  an  injunction  preaiaad 
J  on  the  finding  that  there  was  reasonable  cauae  to  believe 
7  that  the  Detroit  Free  Press  and  the  Miami  Herald  were 
,  separate  employers,  notwithstanding  their  coonon  ownership. 

Roumell  v.  Miami  Newspaper  Printing  Pressmen.  I98  F.Supp. 

851  (E.D.Mich.  1961). 

In  the  subsequent  Board  case,  Miami  Printing 

Pressmen's  Local  No.  ^6  (Knight  Newspapers.  Inc.).  I36  NLRB 
23  1346  (1962),  the  Board  affirmed  the  Trial  Examiner's 
^   findings  that  the  union  had  violated  Sections  8(b)(U)(i) 
jj  (11)  (B)  by  picketing  Knight  Newspapers,  Inc.  at  the  Detroit 

Free  Press  in  support  of  its  economic  strike  against  the 
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Miainl  Herald: 

I         "Th«  record  shows  th«  Detroit  Fr«« 
Press  is  owned  and  published  by  Knight 
Newspapers,  Inc.,  which  Is  also  tha  parmt 

I     of  the  corporation  owning  •nd  publishing 
the  Miami  Herald;  that,  notwithstanding 

I     the  fact  of  single  ownership,  and  th« 
existence  of  some  connon  officers  and 
directors  of  the  two  corporatlona,  they 
are  operated  in  substance  as  separate  ai^ 
autonomous  corporations,  publishing  news- 

;     papers  in  communities  600  miles  apart.  .  .  . 

1  "...  [The  evidence  la  J  Insufficient 

to  establish  that  the  Detroit  Free  Press  and 
the  Miami  Herald  are  operated  as  a  single 
integrated  business  operation.   .  .  . 
[NJotwlthstandlng  the  closely  held  nature 
of  the  two  corporations  and  the  potentiality 
of  integrated  operations  under  conaton  control 
that  does  exist,  the  Detroit  Free  Press  and 
the  Miami  Herald  are  operated  independently 
of  each  other,  as  separate  autonomous  newa- 
paper  enterprises."   (138  HIKB   1347-48). 

Sifniflcantly,  in  the  Trial  Examiner's  report 

which  was  adopted  by  the  Board,  the  Trial  Examiner  cited 
26  the  Circuit  Court  decisions  in  Roy  and  Bachnaji  as  est«bllshl% 
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the  actual-common-control  t«tt,  and  coa»«nt«d  that  In 
Amalgamated  LithograchTi  of  A— rlo.  I30  HUtB  989  (I96I) 
"the  Board  unamblguouily  Indicated  that  It  acquiesced  In  UmJ 
principal  enunciated  by  the  circuit  courts  of  appeals  In* 
the  £0^  and  Bachman  cases.   (138  WLRB  at  135?).  j 

Were  there  any  doubt  about  the  validity  of  the 
actual-common-control  test.  It  was  laid  to  rest  when  the 
Court  of  Appelas  for  the  District  of  Columbia  enforced  the 
Board's  order  in  Miami  Newspaper  Pressmen's  Locsl  v.  HLilB. 
322  F.2d  U05   (D.C.Cir.  1963).  Citing  with  approval  the 
Circuit  Court  decisions  in  Roy  and  Bachman.  the  court  stated 
that  "both  the  Board  and  the  courta  have  consistently  and 
repeatedly  held  that  common  ownership  slone  does  not  suffic«|' 
for  establishing  that  two  enterprises  are  a  single  employer 
within  the  meaning  of  the  Act.   (322  P. 2d  at  ^08).  The 
court  further  stated: 

"There  must  be  ...  an  actual  .  .  . 

integration  of  operations  and  management 

policies.   Two  business  enterprises, 

although  commonly  owned,  do  not  for  that 

reason  alone  become  so  allied  with  each 

other  as  to  lift  the  congressional  ban  upon 

the  extension  of  labor  strife  from  the  one 

to  the  other. 

"Although  the  Union  argues  that 

common  ownership  alone  is  sufficient  to 
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t/j     justify  its  bringing  the  Frtt  Press 

within  the  orbit  of  Its  legltlsMte  strike 
pressure,  It  does  not  -  as  It  cannot  - 
rest,  in  the  last  analysis,  on  this 

claim."   (32?  F.2d  at  ^09). 

Of  equal  significance  for  this  case  was  the  stress 

placed  by  the  court  upon  the  many  factors  which  necessarily 
contribute  to  the  Independent  nature  of  newspaper 
organizations  operated  In  different  cities: 

"These  two  metropolitan  dally  newspapers 
appear  to  have  had  separate  and  largely  un- 
related lives  of  their  own,  despite  their 
common  ownership.   Published  hundreds  of 
miles  apart  in  two  distinctive  urban 
communities  of  the  United  States,  each 
paper  went  its  way  under  independent  direction 
supplied  locally,  as  they  must  have  done  in 
order  to  be  successfully  responsive  to  the 
varying  needs  of  their  two  unrelated 
readerships.   A  newspaper  reflects  In 
significant  measure  the  peculiar  personality 
of  its  locale.   To  the  extent  that  it  does 
so  in  fact,  its  commercial  success  is  to 
that  degree  correspondingly  assured.   Wise 
publishers  know  this  to  be  true  and  shape 
their  arrangements  and  policies  accordingly. 
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i  This  appear!  to  be  the  case  here.** 

a  (322  P. 2d  at  ^lOS). 

s  More  recently,   the  Board  applied  the  actiial* 

4   common-control  teat  In  Drivers.  Chauffeur!  and  Helpera 
$   Local  No.   639  (Poole's  Warehousing.   Inc.).   I56  HLRB  128I 
e    (1966).     In  this  case  the  alleged  primary  employer  waa 
7   Poole's  Drayage  Co.,   a  partnership  between  Charles  W. 
I   Poole  and  his  brother  Brereton  Poole.     Drayage  waa  engaged 
•   in  the  business  of  trucking  perishable  coaBodltiea.     The 
10   alleged   secondary  employer,   located  two  nilea  from  Drayage, 
11,  was   Poole's  Warehousing,    Inc ., which  was  engaged   in  the 
business   of  storing  grocery  coBSBOdlties  for  producers. 

13 '  The  Poole  brothers  were  the  sole  shareholders  and  were 

I 

14  president  and  vice  president  of  Warehousing.      Although 

15  Charles   Poole  was   the   general  manager  of  Drayage,    its 

16  day-to-day  operations  and   labor  problems  were   supervised  by 

17  a   traffic  manager,   Mr.   Stevens.      The  warehousing  operations 

18  were    run  by  Edward   Hampl,    as   manager.      Although  Warehousing 

19  maintained   separate  account  books,   a   separate  bank  acco\ant, 

20  and   separate  accounts    receivable,      it  shared   the  same  genersJ 

21  office  with  Drayage.      In  addition  Warehousing  and  Drayage        | 

22  employed  a  common  bookkeeper  who  worked  in   the  general 

23  office  on  the  premises  of  Drayage.      Approximately  7  percent    | 

24  of  Drayage 's   gross    receipts  were   from  hauling  Itema   stored 

25  at  Warehousing. 

On  the  foregoing  facts,  the  Trial  Examiner  found 
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I  th*t  Warehousing  and  Drayag*  could  not  b«  eonfid«r«d  a 

I 
a|  single  employer  for  purposes  of  Section  8(b)(ii)(B).   In 

J  his  opinion,  which  was  adopted  by  the  Board,  ha  aada  it 

*    clear  that  common  ownership  was  not  sufficient  to  establish 

J j active  common  control: 

«  "Considering  the  decision  of  the 

7 1     court  of  appeals  in  the  Miami  case,  the 

8  decision  In  the  Trial  Examiner's  Report 

9  which  the  Board  adopted  in  that  case, 
and  the  Board's  decision  In  Aiaalgaaated 
Lithographers  of  America  (Miami  Post 
Company).  130  NLRB  968,  where  the  Board 
cited  with  approval  the  decisions  of  the 
circuit  courts  of  appeals  in  the  Roy  and 
Bachman  cases,  it  would  appear  that  the 

16'      following  must  be  established  before  one 
17  j     of  two  commonly  owned  companies  will  be 
itj     held  not  to  be  entitled  to  the  protection 
19  i     of  Section  8(b)(4)  of  the  Act: 

"Common  ownership  alone  is  not 

sufficient.   There  must  be  In  addition 

such  actual  or  active  common  control. 

as  distinguished  from  merely  a  potential. 

as  to  denote  an  appreciable  integration  of 

operations  and  management  policies. 


•   «   «   • 
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"...  While  potential  control  over 
Warehousing  may  reside  In  the  Poole  brothers, 
the  actual  or  active  control  of  the  <Uy-to»day 

operations  Is  In  the  hands  of  Manager  Kaapl. 
..."   (158  NLRB  at  1286). 

There  can  thus  be  no  doubt  that  the  actual-c< 
control  test  Is  accepted  by  the  Board  and  the  courts. 
Indeed,  In  the  most  recent  Section  10(1)  proceeding  Involv- 
ing this  Issue,  the  district  court  granted  an  Injunction 
premised  upon  that  rule,  stating  that  "coaaon  ownership 
alone  does  not  suffice  to  demand  that  separate  entitles  be 
treated  as  one."  Hoban  v.  Locel  559.  Int'l.  Bhd.  of  Tear.- 
sters,  55  CCH  Lab.Cas.Par.  12007  (D.Conn.  1967). 

Appellants  contend  that  the  actual-c( 


control  test  adopted  by  the  above  line  of  authorities  Is 
applicable  only  where  there  are  distinct  and  separate  legal 
entitles  and  not  when  the  enterprises  Involved  are  un- 
lncoxT)orated  divisions  of  the  same  corporation.   In 
Appellants'  view,  the  rule  "was  adopted  for  the  purpose  of 
preventing  employers  from  limiting  the  basic  right  of 
unions  to  picket  by  adopting  the  subterfuge  of  separate 
corporate  entities,"  and  application  of  the  conaon  control 
test  to  separate  divisions  of  a  single  corporation  would 
"distort  and  reverse  that  rule  to  achieve  a  result  which 
Is  the  precise  opposite  of  its  purpose  and  effect." 
(Appelants'  Brief,  p.  2^).   But  this  argument  finds  no 

U2. 


support  In  the  above  dltcutsed  catee.  For  there  is  no 
language  In  any  of  those  cases  which  even  resiotely  suM*sts 
that  the  courts  or  the  Board  conceived  of  the  rule  as  a 
device  for  preventing  "subterfuge"  by  employers.   Indeed i 
rule  was  conceived  in  Roy  and  Bachwan.  and  invoked  in  KntaHtl 
Newspapers  and  Poole's  Warehousing,  not  to  prevent  subterfu^ 
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by  employ era  but  to  extend  to  independent  enterprises,  even 
though  conmonly  owned,  the  protection  of  Section  6(b) (^)'s 
ban  on  secondary  boycotts.   The  principle  underlying  the 
rule  is  even-handed.   It  protects  enterprises  that  are 
operated  independently  of  the  prinary  business;  and  It 
protects  the  union's  right  to  picket  a  business  which  is  not 
genuinely  independent  from  the  primary  esiployer. 

Not  a  single  one  of  the  above-discussed  esses 
predicates  the  application  of  the  actual-cosnon-control 
rule  on  the  presence  or  significance  of  one  or  arnre         i 
corporate  personalities.   The  common  denominator  of  the 
ig  I  cases  is  that  they  look  through  form  to  substance.   And, 
19  j  this  rationale  is  equally  applicable  whether  a  labor        I 
dispute  involves  one  fictional  corporate  personslity  or  two. 
In  either  case,  the  rule  commands  the  court  to  look  to  the 
economic  realities  of  intercorporate  or  Intracorporate 
relationships.   This  is  manifestly  evident  from  the  SMnner 
In  which  the  Board  reached  Its  decision  in  Alexander 
Warehouse.   For  as  we  have  seen,  in  that  case  the  Board  did 
not  rest  its  decision  on  the  touchstone  of  corporate 
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personality,  but  rather.  It  carefully  analyzed  the  econoaic 
realities  of  the  situation  to  deteralne  whether  or  not  the 
three  separate  warehouses  were  In  fact  coanonly  controlled 

and  Integrated  operations. 

Appellants'  argument  Is  thus  an  Incantation  to 
the  sanctity  of  form.   It  ignores  the  fact  that  busineasaen 
arrange  enterprises  In  different  legal  aodes  for  purposes 
of  commercial  law,  wholly  unrelated  to  considerations  which 
obtain  In  the  formulation  of  national  labor  policy.  As 
recently  stated  by  Mr.  Justice  Stewart: 

"The  [Supreme]  Court  has  enphasited 
In  the  past  that  .  .  .  differences  in  fons 
often  do  not  represent  'differences  in 
substance'  Simpson  v.  Union  Oil  Co.. 
377  U.S.  13,  22. 

"Draftsmen  may  cast  business  arrangenents 
in  different  legal  modes  for  purposes  of 
commercial  law,  but  these  arrangements  may 
operate  identically  in  terms  of  economic 
function  and  competitive  effect."   (United 
States  V.  Arnold.  Schwinn  &  Co..  3^6  U.S.  365. 
393  (1967)  (concurring  opinion). 

The  courts  have  accordingly  not  been  reluctant  to 
I  disregard  the  fonn  of  corporate  unity  in  determining  whether 
I  separate  divisions  are  in  fact  autonomous.   For  example, 
j  in  Reines  Distributors.  Inc.  v.  Admiral  Corp..  256  P.Supp. 
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581  (S.D.N.Y.  19^;6),  the  court  stated  that  It  would  "look   . 
to  substance  rather  th*n  form"  In  order  to  deteralne  whetherii 
seemingly  autonomous  division  of  a  corporation  could  be 
considered  a  customer  of  that  corporation  within  the       ' 
meaning  of  the  Robinson-Patman  Act.   And  more  recently,  wnen 
confronted  with  the  issue  of  whether  autonostous  divisions 
of  a  single  corporation  could  be  considered  separate       ; 
persons  under  the  anti-trust  laws,  a  court  concluded  that 
the  mere  fact  of  single  legal  identity  did  not  preclude  such* 
a  finding.   Hawaiian  Oke  &  Liquors  v.  Joseph  E.  SesRraa  k 
Sons.  1967  Trade  Cases  Par.  72186  (D.Hawaii  1967). 

Hawaiian  Oke  was  a  private  treble- damage  action 
in  which  the  plaintiff  alleged  a  conspiracy  in  restraint  of 
trade  between  four  unincorporated  divisions  of  the  House  of 
Seagram  and  three  other  companies.   The  defendants'  argument 
that  separate  divisions  of  a  single  corporation  could  not 
be  considered  separate  entities  was  rejected  by  the  court,  in 
language  that  is  equally  applicable  here:  [ 

"But  are  all  corporations,  in  fact, 
'persons'  each  with  one  brain,  one  nerve 
center,  at  which  all  decisions  are  reached? 
It  is  well  settled  that  in  corporate  structures 
which  consist  of  a  parent  corporation  and 
incorporated  subsidiaries,  each  entity  is 
capable  of  conspiring.   .  .  .  The  question. 


25      then,  is  what,  if  any,  magic  occurs  when 
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the  paper  partition  la  removed.   It  a 
buslneaa  group  which  chooaea  to  or/ianlze 
aa  a  aln«le  corporation  with  unincorporated 
dlvlaiona  automatically  caat  In  the  font 
of  a  normal  peraon?  Or  may  we  have  a 
corporate  'person'  In  the  form  of  a  multi- 
headed  Siva,  or  aa  portrayed  by  Dall  or 
Artzybaaheff? 

"Thus,  whether  a  dlvlalon  la  capable 
of  conspiring  depends  on  the  particular 
facts  demonat rated.   Is  each  facet  of  the 
unincorporated  division's  operation  In  fact, 
for  all  purposes,  controlled  and  directed 
from  above,  or  is  It  endowed  with  separable, 
self-generated  and  moving  power  to  act  In 
the  pertinent  area  of  economic  activity? 
This  is  the  key  question.   If  the  division 
operates  independently  in  directing  the 
relevant  business  activity,  then  It  is  a 
separate  business  entity  under  the  anti- 
trust laws.   There  is  nothing  sacrosanct 
about  the  'unincorporated'  aspect  of  corporate 
^3      divisions."   (pp.  84261-62). 

a*!  Likewise  in  the  field  of  labor  relations,  there  la 

25  no  reason  to  elevate  the  concept  of  corporate  peraonallty 
25  to  the  status  of  sacred  dogma.   An  autonomoua  dlvlalon  of 
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Of  a  conglomerate  corporation  may  In  fact  hair«  all  th« 
attributes  of  an  Independently  operated  bualneaa  enterprise 
notwithstanding  the  fact  that  It  lacks  the  fictional 
personality  accorded  by  corporate  birth.  To  focus  on  the 
question  of  whether  it  has  a  legal  psyche  wholly  disregards 
the  many  relevant  considerations  such  as  coaaon  control  of 
labor  relations  policies  and  operational  Integration  which 
the  Board  and  the  courts  have  always  looked  to  In  deterainln^ 
the  status  of  enterprises  within  the  fraaework  of  Section 
8(b)(ii).  I 

Here,  we  are  concerned  with  a  conglomerate        I 
corporation  which  has  many  autonomoualy  operated  divisions: 
seven  newspaper  divisions  located  in  Albany,  Baltlaore, 
Boston,  San  Antonio,  San  Francisco,  Los  Angeles  and 
Seattle;  a  magazine  division  which  publishes  twelve 
magazines;  three  radio  and  television  divisions  which 
operate  in  Pittsburg,  Baltimore  and  Milwaukee;  the  King 
Features  Syndicate  division  in  New  York  City;  two  real 
estate  divisions  in  New  York  City  and  San  Francisco;  an 
International  Studio  Art  Division;  a  land  and  livestock 
division  which  operates  western  ranch  and  propertiea  and 
timberlands;  a  specialty  paper  division  which  operatea  In 
Maine;  and  a  newspaper  supplies  division.   Had  The  Hearst 


j^  ICorporation  chosen  for  commercial  reasons  to  organite  these 


idiverse  divisions  as  wholly  owned  corporate  subsidiaries, 
there  would  be  no  question  but  that  the  "cosaon  control" 


ii 


test  would  be  applicable  for  purposes  of  deter»lnlnf  whether 
the  enterprises  were  separate  employers  within  the  aeanlnc 
of  Section  8(b) (i*).   "What,  If  any,  Mgic  occurs  when  the 
paper  partition  Is  reaoved?"  Does  the  fact  that  Hearst 
has  a  single  personality  under  cosaerclal  law  give  the 
employees  in  Its  Studio  Art  Division  or  Its  western  ranches 
carte  blanche  to  picket  In  Pittsburg  or  Baltimore' 

As  this  court  stated  In  Retail  Clerks  Union.  Loc^ 


137  V.  Food  Employers  Council.  Inc..  351  P. 2d  525»  531  (9th 


Clr.  1965),  Section  10(1)  reflects  a  Congressional 
determination  to  prevent  "harm  to  the  public"  that  is  likely 
to  result  from  the  disruption  of  labor- management  relations 
that  occurs  when  the  unfair  labor  practices  enumerated 
therein  are  committed.   The  harm  to  the  public  In  San 
Francisco  caused  by  the  Appellants'  picketing  of  the  Examine^, 
the  Chronicle  and  the  Printing  Company  is  no  less  than  It 
would  have  been  had  the  Examiner  been  operated  under  the 
mantle  of  a  legal  personality. 

So  much  for  Appellants'  plea  for  the  sanctity  of 
form.   Suffice  it  to  say  that  the  legal  issue  herein  in- 
volved is  not  Insubstantial  or  frivoloua.   That  was  all  that 
the  Court  below  was  called  upon  to  decide,  and  clearly,  in 
view  of  the  Board's  decisions  in  Alexander  Warehouse  and 


j4  Knight  Newspapers,  it  cannot  seriously  be  contended  that 
25  the  legal  proposition  advanced  herein  by  the  Regional 
,6  Director  is  wholly  without  basis  in  law.   The  respondents 
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In  Knight  Newiptpers  also  challenged  the  coHM>n- control 
rule  as  being  wholly  without  merit  in  the  context  of 
commonly  owned  newspapers,  but  the  district  court  rejected 
their  argument  in  language  that  is  particularly  applicable 
here: 

"The  difficulties  involved  in  reading 
coherent  interpretations  of  our  labor  law 
are  manifest.  They  ought  not  to  be  compounded 
by  requiring  the  settling  of  these  questions 
in  the  context  of  a  hastily  called  injunction 
proceeding. 

"The  rule  of  law  relied  upon  by  the 
petitioner  may  be  questioned,  but,  as  it 
certainly  cannot  be  characterised  as  un- 
substantial or  'frivolous',  it  is  not  for 
me  at  this  time  to  pass  upon  its  correctness." 
♦     ♦     • 

"Respondent  cogently  argues  that  the 
sole  owner  of  the  primary  employer  can  hardly 
be  considered  'neutral'.   This  is  especially 
true  where,  as  here,  the  owner  is  not  a 
mere  financial  holding  company  but  rather 
owns  the  primary  employer  as  part  of  a  chain 
of  similar  (newspaper  publishing)  corporations. 

"Nevertheless,  as  the  petitioner's  view 
of  this  unsettled  comer  of  the  law  is  certainly 
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not  without  merit,  nor  'frlvoloua'  or  uniubifntUl. 
I  must  grant  the  temporary  injunction  if  the 
evidence  adduced  indicates  that  petitioner  has 
reasonable  cause  to  believe  that  respondent  ' 

violated  the  Act,  as  petitioner  Interprets  It." 
(Roumell  v.  Miami  Newspaper  Printing  Pressaen. 
198  F.Supp.  851,  853-5^  (E.D.Mich.  1961).  I 

Similarly,  here,  "the  inferences  to  be  drawn  fro« 
the  decided  cases  do  not  exclude  the  possibility  that  the 
Board's  position  is  correct."  Schauffler  v.  Local  Wo.  677 
201  F.Supp.  637,  ^38  (E.D.Penn.  196I).   In  these  clrcuis- 
stances,  it  is  plainly  evident  that  the  lower  court's  finding 
of  "reasonable  cause"  was  not  clearly  erroneous.  ' 


B.   The  District  Court's  Finding  That  There 

Is  Reasonable  Cause  To  Believe  That  The 

Los  Angeles  Herald-Examiner  Is  Operated 

Autonomously  And  Independently  Of  The 

San  Francisco  Examiner.  The  San  Francisco 

Chronicle  And  The  San  Francisco  Printing 

Company  Was  Not  Clearly  Erroneous. 

The  Court  below  found  that  there  is  reasonable 

cause  to  believe  that  The  Hearst  Corporation,  which  has  its 

,,  principal  office  in  New  York  City,  maintains  seven  news- 

I 
j^ipaper  divisions  consisting  of  the  following:   TTie  Baltiaore 

}^  News  American  Division,  The  Boston  Record  Aaerican-Advertiser 
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Division,  Capital  Newspaper  Division,  The  Los  Anc«l*s 
Herald-Examiner  Division,  The  S^^n   Antonio  Light  Division, 
The  San  Francisco  Examiner  Division,  and  The  Seattle  Post- 
Intelligencer  Division.  The  Court  further  found  that  there 
is  reasonable  cause  to  believe  that  the  Chronicle  Publishing 
Company,  a  Nevada  corporation  with  its  principal  offices 
in  San  Francisco,  is  engaged  in  the  publicatior)  in  San 
Francisco  or  a  daily  newspaper  Known  as  the  San  Francisco 
Chronicle;  that  the  Chronicle  Publishing  Coapany,  Jointly 
with  the  San  Francisco  Examiner,  publishes  a  Sunday  news- 
paper; that  the  San  Francisco  Printing  Coapany,  a  Nevada 
corporation,  is  engaged  in  the  business  of  newspaper 
printing,  in  connection  with  which  it  perforsM  the  Mechanical, 
circulation,  advertising,  accounting,  credit,  and  collection* 
functions  for  both  the  San  Francisco  Examiner  and  the 
Chronicle;  and  that  the  Los  Angeles  Herald-Examiner  is  an 
autonomous  enterprise  operated  independently  of  the  Exastiner^ 
the  Chronicle  and  the  Printing  Company;  and  that  neither 
the  day-to-day  operations  nor  the  labor  relations  policies   j 
of  the  Herald-Examiner,  the  Examiner,  the  Chronicle  or  the 
Printing  Company  are  controlled  by  The  Hearst  Corporation. 
The  many  affidavits  filed  In  support  of  the 
jj  Regional  Director's  petition  for  a  preliminary  injunction 
^  unequivocally  establish  that  the  day-to-day  operations  and 
.-|labor  policies  of  the  Herald-Examiner  are  controlled  only 
^g  by  its  publisher  Oeorge  R.  Hearst,  Jr.,  and  that  there  is 
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no  "appreciable  Integration  of  operations  and  nanagea^nt 
policies"  (fggie'B  Wftrchpuilng,  Inc.,  156  hlrb  1281,  1286 

(1966))  of  the  He raid- Examiner  and  the  other  Hearst 
newspaper  divisions,  the  Chronicle  and  the  San  Francisco 
Printing  Company.   In  this  connection,  the  affidavits 
of  Richard  E.  Berlin,  president  of  The  Hearst  Corporation, 
show  that  for  many  years  it  has  been  the  practice  of  tha 
Hearst  Board  of  Directors  to  delegate  full  authority  to 
the  publisher  of  each  of  the  Hearst  papers  to  nanage  the 
normal  affairs,  the  day-to-day  operations  and  the  labor 
relations  policies  and  negotiations  of  his  respective 
paper.   None  of  the  Hearst  newspapers  seeks  approval  froa 
the  corporation  In  order  to  establish  operating  policies, 
labor  or  otherwise,  or  to  settle  issues  during  any 
collective  bargaining  negotiations.  As  stated  by  Berlin, 
he  himself  has  never  taken  an  active  part  in  the  day-to-day 
operations  or  labor  negotiations  of  amy  of  the  newspapers. 
,g  Berlin's  testimony  that  the  Hearst  newspapers  are  operated 
autonomously  and  independently  of  each  other  and  are  not 
controlled  by  the  corporation  is  confirmed  by  the  affidavits 
of  Oeorge  R.  Hearst,  Jr.,  publisher  of  the  Los  Angeles 
Herald-Examiner,  Charles  L.  Gould,  publisher  of  the  San 
jFrancisco  Examiner,  and  Dan  L.  Starr,  publisher  of  the 

Iseattle  Post-Intelligencer.   The  affidavits  of  Oeorge  R. 
I 

jHearst,  Jr.,  demonstrate  that  the  Los  Angeles  Herald- 
Examiner  Is  a  completely  autonomous  enterprise  and  that 
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i,eonpl«te  control  is  exercistd  locally  ovtr  Its  busincsf, 

a  the  news  It  prints,   its  editorial  policies,   the  features 

I  and  columns   it  carries,   the  customers  it  serves,  and  the 

4  firms  from  which  it  purchases  supplies.     Hearst's  affidavits 

I  show  that  the  day-to-day  operations  and  labor  relationa 

ft  policies  and  practices  of  the  Herald-ExasdJier  are  carried        j 

7  out  under  his   supervision  and  control  or  under  the  super- 

8  vision  and  control  of  the  Herald-Examiner's  general  manager 
•  or  manaf;ing  editor.     The  He  raid- Examiner  sets  its  own  labor 

10  policies  and  negotiates  with  unions   independently  of  the 

11  other  Hearst  newspapers  and  of  The  Hearst  Corporation. 

II  Its   labor  contracts  vary  greatly  from  those  of  the  other 

IS  newspapers,   and   there   is  no  uniform  pattern  in  the  collective 

14  bargaining  contracts   the  various  newspapers  have.     Many  of 

15  the  other  Hearst  newspapers  negotiate  as  parts  of  multi-  i 

IS  employer  bargaining  units.      As   stated   in  the  affidavit  of 

17  IDan  L.   Starr,    the  Seattle  Post-Intelligencer  is  a  member 

I 
islof   the  Seattle  Publishers  Association  and  negotiates  its 

I 

,9  labor  relations  contracts  as  a  group  with  the  Seattle  Times. 
joiSlmllarly,  the  affidavit  of  Charles  L.  Oould  shows  that  the 
„  |San  Francisco  Examiner  is  a  member  of  the  San  Francisco 
22 'Newspaper  Publishers  Association,  and  that  the  Examiner 
23  negotiates  its  labor  relations  contracts  as  a  group  with 
j^  the  San  Freinclsco  Chronicle  and  the  San  Jose  Mercury. 
;         The  affidavit  of  Charles  L.  Oould  demonstrates 
that  the  San  Francisco  Examiner  is  completely  autonomous 
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and  Independent  of  the  Herald-Examiner.  And  the  affidavit 
of  Dan  L.  Starr  shows  that  the  aasM  Is  true  trlth  respect 
to  the  day-to-day  operations  and  labor-stanagesient  policies 
of  the  Seattle  Post-Intelllgencer.  Indeed,  Mr.  Starr 
states  that  the  Seattle  Post-Intelllgencer  purchases  Its 
cartoon  features  from  the  Los  Angeles  TIjms,  the  prlsMry 
competitor  of  the  Herald-Examiner. 

As  shown  in  the  affidavit  of  Mr.  L.  A.  Denny, 
Secretary-Treasurer  of  the  Chronicle,  that  newspaper  Is 
wholly  autonomous  and  Independent  from  the  Hearst 
organisation.   Hearst  Interests  do  not  own  any  stock  In 
the  Chronicle.   The  Chronicle  has  absolutely  no  ties  or 
connections  with  the  Herald-Examiner.   It  has  forsMl 
relations  with  the  Examiner  and  the  Printing  Company  only 
to  the  extent  thit  its  paper  is  printed  by  the  Printing 
Company,  50  percent  of  whose  stock  is  owned  by  Hearst 
and  50  percent  by  the  Chronicle.  Notwithstanding  this  fact, 
and  the  fact  that  the  Chronicle  publishes  a  Sunday  newspaper 
Jointly  with  the  Examiner,  the  day-to-day  operations  of 
the  Chronicle  and  its  labor  management  policies  are  not 
even  remotely  connected  with  the  operation  or  manageaient  of 
the  Herald-Examiner. 

The  affidavit  of  Wells  Smith,  president  of  the 
j4  [Printing  Company,  shows  that  that  corporation's  day-to-day 
,5  [operations  are  wholly  divorced  from  the  manageaent  of  the 
jj  Herald-Examiner.   Nor  are  the  operations  of  the  Printing 

5^. 


Company  controlled  In  any  respect  by  the  Chronicle  or 
the  Examiner.  The  Printing  Company  is  a  sMibcr  of  the  San 
Francisco-Oakland  Newspaper  Publishers  Association,  which 
acts  as  the  collective  bargaining  representative  of  the 
Printing  Company,  the  San  Francisco  Examiner,  the  Chronicle, 
the  Tribune  Publishing  Company  of  Oakland,  and  Northwest 
Publications,  Inc.  (San  Jose  Mercury,  San  Jose  News,  and 
San  Jose  Mercury  News). 

Appellants'  brief  relies  heavily  on  tne  decision 
of  the  Board  more  than  thirty  years  ago  in  Willian  Randolph 
Hearst,  et  al. .  2  NLRB  530  (1937).   But  that  decision 


reflected  a  state  of  facts  which  has  long  since  changed. 
More  importantly,  it  was  decided  more  than  a  decade  before 
passage  of  the  Taft-Hartley  amendments  which  made  secondary 
boycotting  illegal.   It  Involved  the  entirely  different  iasut 
of  whether,  in  assessing  liability  for  an  unfair  labor      I 
17  {practice,  allegedly  separate  employers  could  be  considered 
ig  '  one  person,  and  hence  Jointly  liable.   The  Board's 

determination  of  whether  two  or  more  enterprises  would  be 
Jointly  liable  for  an  unfair  labor  practice,  rendered  in  a 
factual  setting  which  has  been  history  for  over  three  decad 
is  obviously  irrelevant  to  a  determination,  under  new 
23  statutory  provisions  involving  far  different  considerations, 
2^  of  whether  different  enterprises  as  they  areoperated  today 
jj '  should  be  considered  "one  employer"  for  purposes  of  Section 
,,  8(b)(i*)(B). 
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In  addition  to  the  evidence  presented  by  the      I 
affidavits  filed  by  the  Regional  Director,  this  Court 
can  clearly  take  Judicial  notice,  as  did  the  Court  of  Appeal^ 
for  the  District  of  Colunbia  in  Miami  MewaBaoer  Press— n*s 
Local  V.  NLRB.  322  F.2d  ^05  (D.C.Cir.  1963),  of  the  aany 


factors  which  operate  to  isolate  and  separate  as  distinct 
enterprises  newspapers  published  in  geogrsphically  distant 
urban  communities.   In  emphasizing  that  cosonn  ownership  of 
the  Detroit  Free  Press  and  the  Miami  Herald  was  not 
sufficient  to  support  a  finding  that  they  were  a  single 
employer,  the  court  stated: 

"These  two  metropolitan  daily  newspapers 
appear  to  have  had  separate  and  Isrgely  un- 
related lives  of  their  own,  despite  their 
common  ownership.   Published  hundreds  of 
miles  apart  in  two  distinctive  urban 
communities  of  the  United  States, 
each  paper  went  its  way  under  independent 
direction  supplied  locally,  as  they 
must  have  done  in  order  to  be  successfully 
responsive  to  the  varying  needs  of  their 
two  unrelated  readerships.   A  newspaper 
reflects  in  significant  measure  the 
peculiar  personality  of  its  locale.   To 
the  extent  that  it  does  so  in  fact,  its 
commercial  success  is  to  that  degree 
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correspondingly  assured.  Wise  publishers 

know  this  to  be  true  and  shape  their 

arrangements  and  policies  accordingly." 

(322  F.Supp.  at  U09). 

Here,  too,  we  have  newspapers  which  "have  had 
separate  and  largely  unrelated  lives  of  their  onw",  each 
being  shaped  In  response  to  "the  peculiar  personality  of 
Its  locale."  It  Is  difficult  to  conceive  of  two  urban 
comnunitles  between  which  there  Is  such  a  striking  contrast 
aa  in  the  case  of  Los  Angeles  and  San  Francisco.  Clearly, 
the  evidence  presented  in  the  many  affidavits  filed  by 
the  Regional  DlKctor  was  sufficient  to  demonstrate  that 
there  was  reasonable  cause  to  believe  that  the  Chronicle, 
the  Printing  Company,  the  Examiner  and  the  Herald-Exa»iner 
are  each  operated  as  separate  enterprises.   At  the  very 
least,  this  evidence  presented  a  substantial  factual  issue 
which  can  only  be  resolved,  in  the  first  instance,  by  the 
National  Labor  Relations  Board;  and  the  mere  existence  of 
that  factual  issue  satisfies  the  statutory  standard  of 
"reasonable  cause".   Finally,  addressing  ourselves  to  the 
issue  before  this  Court,  it  obviously  cannot  be  Maintained 
that  it  was  clearly  erroneous  for  the  District  Court  to  find 
that  there  was  reasonable  cause  to  believe  that  the  Herald- 
Examiner  is  operated  and  managed  autonomously  and  independent 
ly  of  the  Examiner,  the  Chronicle,  and  the  Printing  Company. 
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III.  THE  DISTRICT  COURT'S  ORDER  DBTYHIQ 
APPELLANTS'  REQUEST  POR  AM  ORDER 
PERMITTINO  DEPOSITIONS  AWD/OR  HITERROQATPRIM 
AND/OR  COMPELLPfQ  THE  ATTHfDAWCE  OF  OTTWBgEg 
WAS  NOT  CLEARLY  ERROIfEOUS. 

On  January  23,  1968  Appellanti  filed  with  th« 
Court  below  a  request  for  an  order  pertnittlnfj  depositions 
and/or  Interrogatories  and/or  compelling  attendance  at 
the  show  cause  hearing  of  eight  named  persons:  Williaa 
Randolph  Hearst,  Jr.;  Richard  E.  Berlin;  John  B.  Siefken ; 
Prank  Massl;  George  Hearst,  Jr.;  Dan  L.  Starr;  Charles  L. 
Oould;  and  Harold  E.  Kelsey.  On  January  30,  I968  the 
Charging  Parties  filed  with  the  Court  a  memorandua  objecting 


14  to  Appellants'  request  for  discovery,  pointing  out  that 


the  Regional  Director  had  already  filed  twenty  affidavits 
in  support  of  his  position  and  that  since  the  evidence 
contained  in  these  affidavits  was  demonstrably  sufficient 
to  support  a  finding  of  reasonable  cause,  even  if  contra- 
dicted, the  discovery  requested  by  Appellants  would  serve 
no  useful  purpose  and  would  be  an  exercise  in  futility.  On 


ai  January  31,  1968,  the  District  Court,  after  hearing  arguaentii 


on  the  matter,  denied  Appellants'  request,  holding  and 
ulconcluding  that  in  view  of  the  Court's  limited  function 
„  in  a  Section  10(1)  proceeding,  discovery  nterely  for  the 

jjjpurpose  of  eliciting  facts  which  would  give  rise  to  a 

I 
iflconflict  in  the  evidence  or  issues  of  credibility  was 
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r  wholly  unwarranted.  The  Court  observed  that  since  <Siseov«nr 

I  would  at  best  only  create  a  conflict  In  the  evidence  or 

I  raise  credibility  issues,  all  of  which  would  have  to 

4  be  resolved  not  by  the  Court  but  by  the  Board,  to  permit 

I  discovery  to  the  extent  sought  by  Appellants  would  be 

«  tantamount  to  converting  the  ancillary  proceeding  before 

7  the  Court  Into  a  full  Inquiry  Into  the  merits  of  the 

a  controversy. 

f  At  the  outset.  It  chould  be  noted  that  Appellees 

10  do  not  contend  that  respondents  In  Section  10(1)  proceedings j 

11  generally  are  not  entitled  to  the  right  of  discovery  accorde4 
It  by  the  Federal  Rules  of  Civil  Procedure.   That  right  of 

I)  discovery,  however,  is  clearly  subject  to  being  Halted     I 
,4  at  the  discretion  of  the  trial  court.   Thus  Rule  30(b) 
,j  of  the  Federal  Rules  of  Civil  Procedure  provides  that 
If  the  court  may  make  an  order  that  a  deposition  shall  not 

J,  be  taken.   In  the  proceeding  below,  the  very  fact  that 

I 
ig  I  Appellants  filed  a  request  for  an  order  permitting  discovery 

was  a  recognition  that  discovery  incident  to  such 

proceedings  Is  a  matter  within  the  discretion  of  the  court. 

In  these  circumstances,  the  memorandum  filed  by  the 
jj  I  Charging  Parties  In  opposition  to  Appellants'  request  was 
„ I  tantamount  to  a  motion  for  a  protective  order  under  Rule  30 

(b).   Moreover,  the  Charging  Parties'  menorandun  clearly 
jdemonstrated  that  good  cause  existed  for  denying  Appellants* 

request. 
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The  Court  below  did  not  purport  to  bate  Its 
ruling  on  a  holding  that  respondents  in  Section  10(1) 
proceedings  are  never  entitled  to  discovery.  Rather, 
its  ruling  was  predicated  on  a  conclusion  that  discovery 
in  this  particular  case  would  not  serve  any  useful  purpose. 


Thus  the  situation  is  quite  analogous  to  a  aotion  under 
Rule  56(e)*  for  an  order  permitting  affidavits  to  be 
supplemented  or  opposed  by  depositions  at  a  hearing  on 
motion  for  summary  Judgment.   It  is  clearly  within  the 
discretion  of  the  court  to  deny  such  a  request.   See, 
e.g. .  United  States  v.  Johns-Manville  Corp..  259  F.Supp. 
UUO,  i455  (E.D.  Penn.  196');  United  States  v.  Johns-Manville 
Corp. .  237  F.Supp.  893  (E.D. Penn.  1965).   Discovery  is 
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J,  I     Rule  56(e)  provides,  in  relevant  part:   "The  court 

„  permit  affidavits  to  be  supplemented  or  opposed  by 
^   depositions.  ..." 
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ordinarily  Justified  because  of  the  likelihood  that  it 
will  elicit  evidence  which  might  have  a  bearing  on  the 
outcome  of  the  proceedings  to  which  it  is  Incident.   But 
as  the  Court  below  noted,  the  discovery  here  requested 
by  Appellants  could  not  have  had  any  conceivable  bearing 
on  the  outcome  of  the  Section  10(1)  proceeding  because  at 
most  it  could  only  have  raised  conflicts  in  the  evidence 
and  Issues  of  credibility.   And  as  we  have  seen,  in  Rule 


10(1)  proceedings  the  very  existence  of  substAntUl 
questions  of  fact  or  issues  of  credibility  Ipso  facto  es- 
tablishes reasonable  cause.  It  is  not  uncoaaon  for  a  court 
to  limit  discovery  when  it  is  convinced  that  it  will  serve 
no  reasonable  purpose,  as  when  it  appears  that  a  plaintlff't 
case  against  a  defendant  whom  he  seeks  to  depose  is  wholly 
unfounded.   See,  e.g,.  Waldron  v.  British  Petroleua  Co.. 
Ltd..  ^  F.R.Serv.2d  30b. 23,  Case  1  (S.D.H.Y.  1961). 

As  we  have  seen  in  Part  I  of  this  brief,  the 
district  c  urt  has  but  a  limited  role  in  a  Section  10(1) 
proceeding.   As  this  Court  has  stated: 

"ordinarily  a  dispute  as  to  a  material 
question  of  fact  precludes  a  Judgment  on  the 
pleadings,  but  the  dispute  as  to  the  Question 
raised  by  the  pleadings  in  the  instant  case 
was  not  within  the  province  of  the  district 
court  to  resolve;  it  was  one  for  the  Board 
to  decide.   It  seems  apparent,  and  the  district 
court  so  found,  that  the  Board  could  find 
either  that  the  certification  covered  by 
the  three  Goodrich  employees  at  the  Union 
Rock  Plant  or  that  It  did  not.   That  being 

jj  j     the  case,  there  existed  reasonable  cause 

I 
^j     raised  by  the  pleadings  that  appellant 

jj  I     was  engaging  in  an  unfair  labor  practice, 

2^  thus  Justifying  the  Issuance  of  the  injunction." 
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(Local  Wo.  63.  Construction  Driven  Union  v. 

Jenkini.  308  P. 2d  516,  517  (9th  Clr.  1962). 

All  that  the  statutory  yardttick  of  "reasonable 
cause"  requires  "is  the  prima  facie  establishnent  of  facta 
from  which  an  inference  might  be  drawn  that  the  charge  is 
true.   If  this  be  so,  injunction  issues,  whether  the 
charges  are  ultimately  proved  true  in  the  proceedings 
before  the  director  or  not."  Kennedy  v.  Los  Anxeles  Joint 
Executive  Board  of  Hotel  and  Restaurant  Employees.  192  F. 


Supp.  339,  3^1  (S.D.C  1.  1961).   "The  court  may  not  resolve 
conflicting  factual  evidence  in  questions  of  credibility 
If  the  Board  might  reasonably  resolve  those  Issues  in 
favor  of  the  plaintiff."  Fusco  v.  Richard  W.  Kasse  Baking 
,4  Co..  205  F.Supp.  ^459,  ^63  (N.D.Ohio  1962).   See  alao  McL«od 
v.  Local  ^78.  Int'l.  Union  of  Operating  Engineers.  278  P. 


IS 

ij  Supp.  22,  30  (D.Conn.  I967).   In  sura,  all  that  is  required 
ly  is  "credible  evidence,  establishing  a  prima  facie  case." 
I,  IQrcene  v.  Bangor  Bld;^.  Trades  Council.  I65  F.Supp.  902, 
(N.D.Me.  1958). 

"...  The  evidence  need  not  establiah 
a  violation.   It  Is  sufficient  to  sustain 
the  District  Court's  finding  and  conclusion 
if  there  be  any  evidence  which  might  together 
with  all  the  reas->nable  inferences  that  r.ij^ht 
be  drawn  therefrom  supports  a  conclusion  that 
there  is  reasonable  cause  to  believe  that  a 


62. 


violation  had  occurred."  (Madden  v. 
International  Hod  Carriera.  277  P.2d  668, 
692  (7th  Cir.  i960). 

That  the  diacovery  requeated  by  Appellanta 
would  have  been  an  exerciae  in  futility  ia  aaply  deaonatrateii 
by  the  court's  decision  in  Jaffa  v.  Henry  Heide.  Inc.. 
115  F.Supp.  52  (S.D.N.Y.  1953).  Thia  waa  a  Section  10(J) 
proceeding  in  which  there  were  substantial  conflicts  in 
the  evidence  developed  at  the  hearing.  Nonetheleaa, 
the  court  held  that  the  resolution  of  such  conflicta 
waa  for  the  National  Labor  Relations  Board,  and  not  the 
court: 

"In  this  proceeding  the  court  has 
power  only  to  grant  or  deny  intermediate 
relief  pending  the  Board's  final  dispoaition 
of  the  complaints  filed  by  the  petitioner. 
Accordingly,  the  issue  here  is  only  whether 
on  the  evidence  presented  the  Board  could 
reasonably  find  that  Heide  conanitted  unfair 
labor  practices.   There  Is  the  sharpest 
conflict  in  the  testimony  of  Goddard  and 
Heide  as  to  the  alleged  afireement  between 
the  latter  and  the  president  of  Local  ^52. 
There  Is  also  conflicting  testimony  as  to 
whether  Heide  assigned  organizers  of  Local 
452  to  supervisory  positions  for  which  they 
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were  not  qualified.  In  order  to  enable  thea 

to  move  freely  from  one  department  to 

another  and  thus  facilitate  their  recruiting 

activities;  and  as  to  whether  Heide  deviated 

from  its  normal  practice  in  requiring  written 

confirmation  of  the  check-off  cards 

presented  by  Local  50  in  July,  1952. 

These  conflicts  raise  questions  of 

credibility  which  the  Board  must 

resolve."   (II5  F.Supp.  at  ^47). 

The  foregoing  principle  would  be  applicable 

to  any  of  the  forms  of  discovery  that  were  requested  by 

Appellants.   In  their  request.  Appellants  did  not 

specifically  contend  that  on  the  basis  of  the  petition 

and  the  affidavits  before  the  Court  there  was  not 

reasonable  cause  to  believe  that  the  Act  h  d  been  violated. 

irlNor  did  they  contend  that  the  Regional  Director  had  acted 

I 
n 'arbitrarily  or  capriciously.  The  is^ue  on  which  respondents 

sought  discovery  was  characterized  by  them  as  the  "limited 

area  of  the  question  of  contralired  control  of  the  Hearst 

enterprise,  and  the  inter-relationships  among  the  various 

divisions  of  the  Hearst  Corporation."  With  respect  to 

23! that  issue.  Appellants  stated:   "Affidavits  of  George  R. 

24  Hearst,  Jr.,  Charles  L.  Gould,  Richard  E.  Berlin,  Dan  L. 
I 

jsJStarr  and  Harold  E.  Kelsey  have  been  previously  filed  by 

25  petitioner.   These  affidavits,  although  they  tend  on  their 
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face  to  Indicate  that  the  various  dlvlaloni  of  the  HMrst 
Corporation  are  separate  and  autononous,  nevertheless  reveal 
the  likelihood  that  much  information  tending  to  give  the 
opposite  ma^  have  been  omitted  from  these  affidavits." 

(E^hasls  added). 

Thus  It  Is  clear  that  even  If  Appellants  had 

been  allowed  some  form  of  discovery  and  even  XL   they  had 

succeeded  tn  eliciting  Information  or  evidence  which  might 

tend  to  contradict  the  affidavits  on  file.  It  would  have 

still  been  beyond  the  function  of  the  Court  below  to 

resolve  such  conflict. 

Nor  do  the  authorities  cited  by  Appellants 

support  their  argument  that  the  Court  below  abused  Its 

discretion  in  denying  their  request  for  discovery.   Those 

cases  merely  involved  proceedings  in  which  the  courts 

,,  deemed  it  proper,  in  the  exercise  of  their  discretion,  to 

jjpermit  discovery.   For  example.  In  Madden  v.  Milk  Wagon 

la  Drivers  Union.  Local  753.  229  F.Supp.  490  (N.D.Ill.  196^), 

„  the  Regional  Director  had  apparently  not  presented  evidence 

by  affidavits  in  support  of  his  position,  and  accordingly, 

the  court  held  that  the  respondents  were  entitled  to        1 

discovery  as  a  means  of  obtaining  advance  knowledge  of  the 

facts  upon  which  the  Regional  Director  would  rely  in 

^  support  of  the  allegations  of  his  petition  for  Injunctive 

jj  I  relief.   As  stated  by  the  court, 

^  "...  Unless  discovery  is  permitted  ! 

i 
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In  advance  (of  the  hearing]     .,  'no 
respondent  will  face  the  poeiibilltiet 
of  gurprite  and  inadequate  preparation 
which  the  Federal  Rules  were  designed 
to  eliminate."   (229  P.Supp.  at  ^92). 

The  rationale  underlying  the  court's  discovery 
order  In  the  foregoing  case  is  clearly  not  applicable 
here.   Here,  the  Regional  Director  had  presented  by  way 
of  twenty  affidavits  filed  and  served  on  respondents  all 
of  the  evidence  upon  which  he  intended  to  rely  at  the 
hearing  on  his  petition. 

Appellants  have  also  placed  reliance  upon  Fusco 
V.  Richard  W.  Kaase  Baking  Co..  205  F.Supp.  ^59  (W.D.Ohio 


1962).   This  was  a  Section  10(J)  proceeding  in  which  the 
Regional  Director  had  apparently  not  filed  with  his 
itlpetition  affidavits  setting  forth  the  evidence  upon  which 

! 

p  jhe  Irtbnded  to  rely  at  the  hearing.   Notices  to  take 
,1  depositions  were  served  on  Mattson,  an  attorney  for  the 
„  Board's  Eighth  Region,  and  Fusco,  Regional  Director  of  the 
20  Eighth  Region.   Subpoenas  were  also  served  on  the  two 
2,  Board  agents.   The  Mattson  subpoena  called  upon  him  to 
j2  (testify  only,  and  the  Fusco  subpoena  called  upon  hia  to 
testify  and  produce  documents.   It  was  agreed  that  Mattson 
and  Fusco  would  be  made  available  for  depositions,  but  the 
Regional  Director  objected  to  the  production  of  documents 


^j described  in  the  subpoena.   The  only  question  before  the 
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court  concerned  the  limit*  of  Interrogation  •r,   me 

depositions  and  document  production.  The  subpoena  which  was 

served  on  Fusco  directed  him  to  produce  all  sta tenants  t«k«n 

in  his  preliminary  Investigation.  The  court  ordered 

production  of  statements  of  employees  who  were  to  be 

witnesses  at  the  hearing,  but  refused  to  order  production 

of  statements  taken  from  persons  who  would  not  be  witnesses 

at  the  hearing: 

'*A  .  to  any  statements  of  employees 

who  are  not  to  be  witnesses,  I  find  no 

good  cause.   Assuming  that  any  such  statements 

clearly  showed  a  lack  of  'reasonable  cause' 

the  net  result  would  be  a  conflict  In  the 

evidence  on  that  focal  issue.   As  previously 

stated,  the  district  court  may  not  resolve 

any  questions  of  credibility  or  evidentiary 

conflict.   Hence,  any  such  statements  would 

not  benefit  respondent,  even  If  they 

reflected  facts  squarely  opposed  to  petitioner's 

theory."   (205  F.Supp.  at  U64). 

Thus  the  rationale  underlying  the  court's 

jj  discovery  order  in  Fusco  was  the  prevention  of  surprise. 

„  I  Here,  however,  Appellants  had  been  served  with  affidavits 

j^  '  containing  all  of  the  evidence  upon  which  the  Regional 

Director  intended  to  rely.   Thus,  the  precise  holding 
I 
^ ! in  the  Fusco  case,  if  applied  herein,  would  have  left 


L 
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respondents  exactly  where  they  began:  With  copies  of  the 
affidavits  upon  which  the  Regional  Director  relied. 

In  conclusion,  since  it  is  clear  that  the 
existence  of  a  material  question  of  fact  establishes 
the  statutory  requirement  of  "reasonable  cause",  and 
in  view  of  the  fact  that  the  Regional  Director  had  served 
upon  Appellants  copies  of  twenty  affidavits  containing  all 
of  the  evidence  upon  which  he  Intended  to  rely,  the  lower 
Court's  refusal  to  permit  discovery  of  the  nature  requested 
by  Appellants  was  plainly  not  an  abuse  of  discretion. 

rv.   THE  DISTRICT  COUBT'S  ORDER  TOAT  ALL 
EVIDENCE  BE  PRESENTED  BY  AFFIDAVITS 
AND  THAT  NO  ORAL  TESTIMONY  BE  HEARD 
UNLESS  OTHERWISE  ORDERED  BY  THE  COURT 
WAS  NOT  AN  ABUSE  OF  DISCRETION. 
It  well  establishes  in  this  Circuit  that  a 
preliminary  Injunction  may  be  granted  upon  affidavits,  and 
that  the  presentation  of  oral  testimony  is  a  matter  wholly 
within  the  discretion  of  the  district  court.   As  this  Court 
stated  in  Ross  Whitney  Corp.  v.  Smith.  207  F.2d  190  (9th 
Cir.  1953): 

"In  our  view,  a  preliminary'  In.lunction 
may  be  granted  upon  affidavits.   A  requirement 
of  oral  testimony  would  in  effect  require 


^      a  full  hearing  on  the  merits  and  would  thus 
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;  dtfett  ont  of  the  purpoieg  of  m  prtlfinTy 

t  injunction  which  ii  to  give  tptedy  r«li«f 

I  from  irreparmble  in.iury 

4  "As  for  the   requirement  of  notice  and 

•  a  hearing,   affidavits  meet  the  requireaents 

•  of  due  process."      (207  P. 2d  at   I98). 

7  The  authorities  to  the  contrary  cited  by 

I  Appellants,  have  heretofore  been  considered  by  this  Court 

•  and  rejected.  Thus,  in  Hoffritt  v.  United  States.  ?40  P. 2d 

10  109  (9th  Cir.  195^),  this  Court  recognited  that  a  contrary 
u  view  was  held  by  some  of  the  other  courts  of  appeals, 

la  citing  Sims  v.  Greene.  I6I  F.2d  87  (3d  Cir.  19^7),  but 

la  reaffirmed  its  previous  holding  that  "a  preliminary 

14  injunction  may,  in  the  discretion  of  the  trial  court,  be 

11  granted  or  denied,  upon  affidavits."  (2U0  P. 2d  at  111). 

It  Appellants,  in  effect,  urge  this  Court  to  reverse 

If    its  previous  holdings  that  Rule  65  does  not  require  an 
It  opportunity  to  present  oral  evidence,  arguing  that  Rule 
It  65*8  requirement  of  "notice"  and  a  "hearing"  implies  a 
iQ  right  to  present  oral  testimony  at  a  hearing  on  a  motion 
II  for  a  preliminary  injunction.   In  addition.  Appellants 
n  argue  that  Section  10(1) 's  provision  for  notice  and  "an 
jj  opportunity  to  appear  by  counsel  and  present  any  relevant 
^  testimony"  establishes  a  statutory  right  to  present  oral 
jj  testimony  at  proceedings  conducted  pursuant  to  said 
J,  section. 
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Directing  our  attention  first  to  Appellants'      l 
Rule  65  argument,  it  it  clear  that  the  wordt  "notice"  and 
"hearing"  contained  in  aaid  Rule  do  not  deprive  a  district 
court  of  discretion  to  deny  a  request  for  the  presentation 
of  oral  testimony  at  a  hearing  on  a  preliminary  injunction. 
Ross  Whitney  Corp.  v.  Smith.  207  F.2d  190,  I98  (9th  Cir.  195S) 


Hoffrltz  V.  United  States.  2U0   P. 2d  109  (9th  Cir.  1956). 


There  is  no  such  magic  implication  in  the  words  "notice" 
and  "hearing".   Indeed,  these  terms  are  used  in  the 
Federal  Pules  in  connection  with  proceedings  which  clearly 
do  not  contemplate  the  presentation  of  oral  testimony.   For 
instance,  Rule  36,  dealing  with  summary  Judgments,  provides 
for  ten  days'  notice  on  a  motion  for  susaary  Judgiwnt  and 
in  subsections  (c)  and  (d)  refers  to  such  proceedings  ss 
11  a  "hearing".   But  Rule  56(c)  provides  that  Judgment  ahall 
ijibe  rendered  on  "the  pleadings,  depositions,  answers  to 
17  interrogatories,  and  admissions  on  file,  together  with  the 
„ jaffldavlts.  ..."  Notwithstanding  the  Rule 'a  proviaion 
19 1  for  "notice"  and  "hearing",  there  Is  no  requirement  of  an 
JO  opportunity  to  present  oral  testimony.   And,  Rule  43,  dealing 
,1  {with  the  presentation  of  evidence  generally,  provides  in 
„  subsection  (e)  that  "VThen  a  motion  is  based  on  facts  not 
23  appearln.c;  of  record  the  court  may  hear  the  matter  on 
,^  affidavits  presented  by  the  respective  parties  [or]  .  .  . 
,j  may  direct  that  the  matter  be  heard  wholly  or  partly  on 
jg  oral  testimony  or  depositions." 
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The  cAi«f  upon  which  App«llantt  r«ly  in  tupport 
of  their  Rule  65  arRument  state  that  where  the  evidence  la 

conflicting  the  trial  court  ahould  be  afforded  the 
opportunity  of  testing  the  credibility  of  witnesses  by 
having  the  benefit  of  their  cross-exAitlnatlon.  These 
cases  are  premised  on  a  reluctance  to  Issue  a  prellainary 
injunction  where  there  is  a  substential  conflict  In  the 
evidence,  and  they  state  that  a  preliminary  injunction 
should  issue  only  when  the  facts  supporting  prellnlnary 
relief  are  clearly  established.  See,  e.g. .  Siis  v.  Qreene. 
161  F.2d  67,  88  (3d  Clr.  19^7);  Industrial  Electric  Corp. 
V.  Cline.  330  F.2d  489  (3d  Clr.  196^);  Warner  Brothers 


Pictures  V.  Gittone.  110  F.2d  292,  293  (3d  Clr.  19**©); 
General  Electric  Co.  v.  American  Wholesale  Co..  235  P. 2d  606, 


I608  (7th  Cir.  1956).  There  are  two  factors,  however,  which 

I  clearly  make  the  holdings  of  these  Rule  65  cases  In- 

j applicable  here:   first,  in  a  Section  10(1)  proceeding  the 

! court  should  not  feel  constrined  by  traditional  bias  against 

i 

'the  issuance  of  a  preliminary  injunction  when  the  evidence 

is  conflicting;  and  second.  In  a  Section  10(1)  proceeding, 

the  mere  existence  of  substantial  conflicts  In  the  ] 

evidence  is  In  and  of  itself  sufficient  to  establish 

jj  I  "reasonable  cause"  for  the  granting  of  Injunctive  relief. 

^\  As  we  have  seen  in  Part  I  of  this  Brief,  there 

,j  ]  can  be  no  doubt  but  that  the  statutory  standard  of 

jg  "reasonable  cause"  Is  satisfied  if  there  is  a  showing  of 
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A  tubttantial  factual  iaaua  which  nuat  b«  r«aolv«d  by 
the  Board.  Accordingly,  the  rational*  of  the  caaea 
decided  under  Rule  63  la  wholly  Inapplicable,  In  a 
Section  10(1)  proceeding.  Moreover,  the  policy  aj^lnat 
laauance  of  preliminary  Injunctlona,  which  underllea  the 
Rule  65  decisions,  la  not  an  appropriate  conalderatlon  In 
a  Section  10(1)  proceeding.  For  Section  10(1)  conaands 
the  courta  to  discard  their  traditional  reluctance  to 
Issue  preliminary  Injunctions  when  there  la  a  aubatantlal 
conflict  In  the  evidence.   As  this  Court  has  stated. 
Section  10(1)  embodies  a  "Congressional  policy  favoring 
the  granting  of  temporary  Injunctlona."  Local  Wo,  83. 
Construction  Drivers  Union  v.  Jenkins.  308  P. 2d  516,  517 


n.l  (9th  Clr.  1962). 

Appellants'  attempt  to  argue  that  Section  10(1) 
sets  forth  more  stringent  procedural  criteria  than  Rule 
65  wholly  Ignores  the  fact  that  Rule  65  »'as  tailored  to 
meet  the  requirements  of  private  litigation,  whereaa  Section 

,j|10(l)  was  intended  to  reflect  standards  of  public  interest 

t 
jjj  ]and  a  policy  favoring  issuance  of  preliminary  Injunctions. 

J,  iTo  read  into  Section  10(1) 's  reference  to  "testimony" 

jj  la  statutory  requirement  of  "oral  testimony"  Ignores  the 

fact  that  whenever  Congress  has  intended  to  make  provision 

for  the  oral  presentation  of  evidence,  It  has  referred 

specifically  to  oral  testimony  and  has  not  relied  upon  that 

meaning  being  implied  from  the  word  "testimony".   For 
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1  example,  Rule  U3(e),  relttln/j  to  th«  pretentation  of 

t  evidence  at  hearings  on  notions,  provides: 

•  "When  a  motion  is  based  on  facts  not 

4  appearing  of  record  the  court  may  hear  the 

I  matter  on  affidavits  presented  by  the  respective 

•  parties,  but  the  court  may  direct  the  matter 

7  be  heard  wholly  or  partly  on  oral  testimony  or 

s  depositions." 

t  Had  Congress  intended  to  impose  a  requirea»nt 

10  thut  Section  10(1)  proceedings  be  conducted  on  the  basis 

n  of  oral  testimony,  it  surely  would  have  made  explicit 

u  provision  therefor.   For  example.  Section  7  of  the  Horris- 

is  LaOuardia  Act  (29  U.S.C.  §  107)  explicitly  provides: 

14  "No  court  of  the  United  States  shall 

15  have  .lurlsdiction  to  issue  a  temporary  or 
i«  permanent  in.lunctlon  in  any  case  involving 

17  or  growing  out  of  a  labor  dispute  .  .  .  except 

It  after  hearing  the  testimony  of  winesses  in 

K  open  court  (with  opportunity  for  cross- 

10  examination)  .  .  .  and  testimony  in  opposition 

It  thereto.   ..." 

a  At  the  time  Congress  enacted  Section  10(1), 

23  the  Senate  had  before  it  a  proposal  by  Senator  Ball  which 

^  would  have  modified  Section  10(1)  by  making  applicable 

25 1  the  requirements  of  Section  7  of  the  Norrls*LaGuardla  Act. 

26  (93  Cong.  Rec.  U887,  5036,  5039)-   Senator  Ball  stated 
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1^ that  under  his  proposal: 

"Any  union  a/^alnst  which  a  charga  Is 
made,  and  against  which  relief  is  sou^tht, 
will  have  greater  protection,  will  be  granted 
notice  and  full  hearin,'?  in  open  court  under 
our  amendment,  whereas  under  the  provision 
now  in  the  Committee  Bill,  which  wipes  out 
all  of  the  safeguards  of  the  Norrls-LaOuardia 
Act  and  the  Clayton  Act,  there  is  no  such 
guarantee  of  notice  and  open  hearing.   I 
think  we  go  a  little  further  than  the 
Committee  Bill  does."   (93  Cong.  Rec.  5037). 


"The  provision  [proposed  by  Senator 

Ball]  ...  is  identical  with  the  provision 

now  in  the  Norris-LaGuardia  Act.   It  reauires 

notice,  public  hearing,  and  cross-exar.ination  of 

witnesses  in  open  court  .  .  , "   (93  Cong.  Rec. 

5039). 

The  Senate  rejected  Senator  Ball's  proposed 
I 
„  amendment  (93  Cong.  Rec.  5058),  adopting  Instead,  that 

23  Section  of  the  committee  bill  which  was  ultimately  enacted 

^  as  Section  10(1)  and  which  does  not  require  as  a  pre- 

25  requisite  to  the  granting  of  injunctive  relief  that  the 

j^  court  hear  "testimony  of  witnesses  in  open  court". 
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Thus,  Section  10(1)  cin  In  no  way  b«  coniidered 
ai  embodying  more  stringent  procedural  reoulreaMnts  than 
are  contained  in  Rule  65.   If  anythln;?,  the  very  opposite 
is  true. 

"In  a  matter  of  thl.i  character 
[Section  10(1)  proceeding}  where  the  injunction 
is  sought  In  aid  of  an  administrative  procedure 
provided  by  the  Congress,  the  usual  heaitance 
of  courts  to  grant  temporary  injunctions 
[citation  omitted)  does  not  come  into  play. 
For  here,  as  stated  by  the  Supreme  Court  in 
a  noted  case,  the 

•standards  of  the  public  interest 
not  the  requirements  of  private  litigation 
measure  the  propriety  and  need  for 
injunctive  relief  in  these  cases.* 
Hecht  Company  v.  Bowles,  19^U,  32I  U.S.  321, 
313,  6U   S.Ct.  587,  592,  88  L.Ed.  79*," 
(Kennedy  v.  Los  Angeles  Joint  Executive  Board 
of  Hotel  and  Restaurant  Employees.  I92  F.Supp. 
339,  3^1  (S.D.Cal.  1961). 

Ultimately,  Appellants  contend  that  discretionary 


jjidenlal  of  their  request  for  the  presentation  of  oral 


(testimony  was  tantamount  to  making  the  Court  below  a  sere 
rubber  stamp  for  the  Regional  Director.   But  as  we  have 


jj|seen,  the  Court  below  was  required  to  issue  the  injunction 

i 
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if  the  Regional  Director's  petition  and  the  affldavltf 
filed  therewith  demonstrated  that  there  were  substantial 
factiial  and  legal  Is.mes  tbr   determination  by  the  Board. 
Merely  because  the  Court  In  this  case  could  aake  that       , 
determination  on  the  basis  of  the  affidavits  filed,        I 
rendering  unnecessary  the  presentation  of  oral  testlaony,   | 
does  not  mean  that  the  district  court's  function  In  a 
Section  10(1)  proceedings  is  that  of  a  rubber  stamp.   Its 
function  is  limited,  but  no  more  than  la  that  of  an  appellate 
court  which  is  bound  to  confine  Its  scope  of  review  to  a 
determination  of  whether  the  trial  court's  findings  were 
"clearly  erroneous".   Having  a  narrowly  confined  Judicial 
function  is  not  tantamount  to  being  a  rubber  stamp. 
In  sum,  it  was  not  necessary  for  the  Court 
5  below  to  hear  oral  testimony  in  order  to  determine  whether 
0  reasonable  cause  existed  for  issuance  of  the  preliminary 
yl Injunction  sought  by  the  Regional  Director.   In  these 
,  circumstances,  it  was  clearly  not  an  abuse  of  discretion 
5  for  the  Court  to  order  that  all  evidence  be  presented  by    j 
^  affidavits  unless  otherwise  ordered  by  the  Court*. 


'I* 

H      Although  they  did  request  that  the  Court  compel  the 

attendance  of  eight  adverse  witnesses,  including  five  whose 

,,  affidavits  were  filed  by  the  District  Director,  Appellants 

did  not  request  permission  to  have  evidence  presented  orally 
by  any  of  their  witnesses. 
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COWCIUglQM 
For  the  foregoing  reasons.  It  !•  retpectuflly 
•ubmltted  thet  the  order  and  tupplementel  order  of  trie 
Court  below  should  be  affirmed.  ' 

Respectfully  subaltted, 

McENERNEY  &  JACOBS 
O'MELVENY  k  IflfERS 
CHARLES   0.    BAKALY,    JR. 
RICHARD  C.   WHITE 
CHARLES  W.    BENDER 


By   (tt4AlUf  V     K,      y?f  A^^'jg- 

Charles  W.   Bender 
Attorneys   for  Charging  Parties   - 
Appellees,   Los  Angeles  Herald- 
Examiner,   Division  of   the 
Hearst  Corporation,   and  San 
Francisco  Examiner,   Division  of 
The  Hearst  Corporation. 
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CERTIFICATE 

I  certify  that,  In  connection  with  the 
preparation  of  this  Brief,  I  have  exaaiined  Rules  l8, 
19,  and  39  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  and  that,  in  my  opinion,  the 
foregoing  Brief  is  in  full  compliance  with  these  rules 


Charles  W.  Bender 


Attorney  for  Charging  Parties  - 
Appellees,  Los  Angeles  Herald- 
Examiner,  Division  of  The  Hearst 
Corporation,  and  San  Francisco 
Examiner,  Division  of  The  Hearst 
Corporation 


AFFIDAVIT  OF  BIRVICl 

STATE  OF  CALIFORNIA     ) 

J   ••. 

COUNTY  OF  LOS  ANOELES   ) 

The  undersigned,  being  first  duly  tvom,  deposes 
and  says  that: 

Affiant  is  a  cititen  of  the  United  States  and 
a  resident  of  the  county  aforessid;  over  the  age  of  l6 
years  and  not  a  party  to  the  within  entitled  action;  that 
Affiant's  business  address  Is  433  South  Spring  Street, 
Los  Angeles,  California. 

On  May  7,  1968,  Affiant  served  the  within 

BRIEF  FOR  CHARGINO  PARTIES  -  APPELLEES  on  the  Appellants 

and  all  other  parties  in  said  action,  by  placing  true 

copies  thereof,  enclosed  in  sealed  envelopes  with  postage 

thereon  fully  prepaid,  in  the  United  States  Nail  at  Los 

Angeles,  California,  addressed  as  follows: 

Mllo  V.  Price,  Esq. 

National  Labor  Relations  Board, 

Region  21 

8^9  South  Broadway,  Roob  600 

Los  Angeles,  California  90014 

Bodle,Fogel,  Jubler  and  Reinhardt 

George  E.  Bodle,  Esq. 

Stephen  Reinhardt,  Esq. 

35^0  Wllshire  Boulevard,  Suite  807 

Los  Angeles,  California  9OOO5 

for  and  on  behalf  of  Los  Angeles  Newspaper 
Guild,  Local  69;  Los  Angeles  Web  Presssen's 
Union  No.  I8;  Los  Angeles  Stereotypers  Union 
No.  58;  Los  Angeles  Mailers'  Union  No.  9;  snd 
Los  Angeles  Paper  Handlers'  Union  No.  3* 


Darwin,  Rosenthal  ft  Ltff 

Irwin  Ltff,   Esq. 

68  Poat  S treat 

San  Franciico,  California  9U10* 

for  and  on  behalf  of  San  Franciaco- 

Oakland  Newspaper  Ouild 

Neyhart,  Orodin  ft  Beeson 

Duane  B.  Beeson,  Esq. 

100  Bush  Street 

San  Francisco,  California  9^10A 

for  and  on  behalf  of  Newapaper  and 
Periodical  Drivera'  and  Helpers' 
Union  Local  9?l 

Bnindage  ft  Hackler 

Eugene  Miller,  Esq. 

Oeorge  A.  Pappy,  Esq. 

1621  West  Ninth  Street 

Los  Angeles,  California  9OOI5 

for  and  on  behalf  of  Los  Angeles 
Typographical  Union  No.  17^  and 
General  Warehousemen's  Union  Local  598 

Richman,  Oarrett  ft  Ansell 

Herbert  M.  Ansell,  Esq. 

1336  Wilshire  Boulevard 

Los  Angeles,  California  90017 

for  and  on  behalf  of  International 
Association  of  Machinists  and  Aerospace 
Workers,  District  Lodge  No.  9I* 

Levy,  DeRoy,  Oeffner  ft  Van  Bourg 

Leo  Oeffner,  Esq. 

1520  Wilshire  Boulevard 

Suite  801 

Los  Angeles,  California  90017 

for  and  on  behalf  of  Building  Service 
and  Maintenance  E^loyeea  Union  No.  399, 


Bender 


SUBSCRIBED  and  SWORN  to  before  me 
this   7^   day  of  May,  I968. 


:Mry  Pub: 


Notary  Public   in  arv^opsaid 
County  and  State 

I         Mr' 
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